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—
V. %= 2

I. 252 Axy

< 20004 o]FHEH tAE A A
EX8A(regional  trade
RTA)9| shte] R ZItE o] UAY =
HE A9EY P2 2%t} 20009 ©]
T AZ€ 35070 A9FAY 5 18371850l
HAd @7o] :otE o] glom, 7MY X
9] A BA4EAFS 20219 5¢€ UaH
EUSt =7t FIPEEY(Trade and
Cooperation Agreement: TCA)°|tt.!
HAE' 2 opgR 10| tf-3ok= 2etH A
Jolx|9h2 o 2 A419] HAd FAo] Ri=
Al YA Ao 9t SRS &Sk A
< ofyth. 23]y iR tAE FHE2

UA" B4EAel BAKoR 5% A
o
-

agreements:

S0 ofst Al Kao| A W

e

AT} ofd2 I8 IF of2& Y2 9
n)9] AR pto] ofgt F'(trade by
electronic means)? &2 AR FHo R
7Fs 5 E F9'(trade enabled by elec-
tronic means)42 FE&HAICE A5kl
oh Jgd: g2 fAd dFecl ™A™
54 (digital trade)o|gl= HAE Aol
A= o= HAE o] 9t A &
9 ofo] tfgt HEAAE 4 FEHIeE
skl Q7] wiRoletal Az 5] - Al
24 OAE @B F ou| HAAPIAN
(electronic commerce), = AA}Z vFAlo]|
O3t AE E= AH|A Aol g ol W
EA &1, bAE Bl g 4 o], A,
Ae], ol5E= Hole AMydi(data gover-
nance)°ll ¥zt 9] A2 o] ZFsiA|aL Slct

1 TCA, Part Two, Heading One (Trade), Title Ill (Digital Trade)

2 Ol20= O YO[Lt HIOIHE 20|, 4=, MPY|, R § 3%

Hoz Halohs S22 HYols As Fotl, HXE=2

O™ QF = HO|HE FA TR O|AX(EiEE; discrete) X2 BHGH= 242 USH T MHSICH oA CIXE AA=

OIAEI= ARZIe] MEIS X BiSl, 2 B9l Al EiRlo] OOl 2K

t= 20 FX|2 Hofl 221 021 A= APBRsSl 82ide

2 AEEE A HEHE H0iFE it 20t M FEO QU0 OFdRT Hos HEN Y= S5 bl s, OXE des
0x} 19] Ol &E, = SAULEQ HIE'Q HEfz MEHM. 259 FREZ HaGHE M= UAIE B0

3 ofATH, ZEX-MIN SHEHNHUSHIXIHE(Comprehensive and Progressive Agreement for Trans—-Pacific Partnership:
‘CPTPP") M14.2% H2&. X|9X- L2 ZAXSEXIEM(Regional Comprehensive Economic Partnership Agreement:

“RCEP”) M|12.3X H[1&L TX| “electronic commerce” 2t

4 TCA M197%
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Z(United States-Mexico-Canada Agree-
ment: USMCA), W= d&7F AL 543
Z((U.S.-Japan Digital Trade Agreement:
USIDTA), HAIE4ASREAE8(Digital Eco-
nomy Partnership Agreement: DEPA), A
7HE- 557 YA FA A E(Digital Econ-
omy Agreement: DEA)E©°] o™ AFof &
gt & 5= ek ol FAAHES HolEY
AR olsS EASHL AFH dH|o &
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3k A}’%}‘é‘ ]o}o}L 7—10] EX]O]T;]-.
TR %L_ EU7} == dAE 94
Zgolet. 20218 AlZE TCACl EUY| 4%
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TRrS72H 2gat 0f, JHYHO|L QRHSHH Mz Rigt 2afel By 70| ©@EY

SH0|2tn Mot UCH (M196X): “The objective of this Title is to facilitate digital trade, to address unjustified
barriers to trade enabled by electronic means and to ensure an open, secure and trustworthy online environment

for businesses and consumers.”

(<}

CIX |2 HMIS R E(Digital Economy Partnership Agreement, DEPA)O| CHEZXQI Gi0|Ct. DEPA= CPTPP 711=71 &

FONLET w2 |, FHUS, Y2 2H0 2020 MZS0] 2021. 1. 7. LRER '31 Bt =719 7igs ©H= &

7HetSd(open plurilateralism) S&H0|CH &
TE OXENeH BiE ERE 042 ORD ok

~

16712] 2E(Module)2 THE0f U1, Z2te| IE

2 Al, FinTech, Z%8M S5

O=2 AXOZ JHRIYEO| ZQl0|TS MSHGIA| 241l WIS BSE AIRAIE(voluntary undertaking)Ol 27|11 ATt
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AR E52 5= 9 4% ok o}
=70l  F&kste]  AZg  RCEPo|th
RCEP%E ©lo|89] A& ol5Z 35t
I AFE A9 dxst 878 FA5k=
T8s Fie JAR, FA=HES] FAHS
I AFS ZYA Agsta ok =7k A
AEE ZGA Aok ks HojlA
TCAS} FAFSHAIRE, RCEPE FE3t 5=
T 78 GAEEC] IIPE BS 5 A
AR 7HAE FARY| Bk 171
o) A 7S Hoslet FoHES Tl
Ath= HollA TCASF +E=. A F
& F7RRIEE o|f&E HJAIAFHE 5 HolH
9] &4, ol's, A AAEA st &
AT & J&E ol-8otal =t RCEPY
&3 gAE oz $29] FEAY
< Ao R FA5] ojyrial AZHt

AR, OAE @49 =E EAL =
9] FAETE YAHOE JIASIHA 1
& A7 BAE Fo] i BU e
o7} =] FrE Aok AL +HY
g Zxog 3l uh= Holoh
A= ORI G0 ot AE E AH|A
#HE oI Q7] fio] T4 2 T
gt AHFH(GATT)OIt AEIAFH(GATS)
g v|APE AR (non-discrimination)d} A

A (market access)S Eofl +9 AR5}
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£ THS= SHo] itk 1y HAE 8
ol FH F&tiie] AAMIAANA Hlo]
B AHUAR ZFAAWHA, HAd dH
EA T folelet WA 2= 13t A
B3Hright to regulate)S 243 EA5l1
7+ Aogt HAEE XIA7|= H 2t
d= FaL Sl

o|AY Z=9] A HEE AFTL &= 5o
R AGolA, R FARAE 5l&sh=
‘HGet o] Folo|n, FAXRSRO]
oA FAZRAL] AT AY7IARIAE
Tk Aol HAE @Al SlojA 7
Z 83t o]{roltt. o]} St HAE g
oM F71e] A I FHRREF
g AR SEHE 7HE 237 AA
2 34 A 232 71 ok 2, &
AREol A HlolE ] el o]H(cross-bor-
der data flows)& o8& oo} HFH
Ad] AR5 FA|(computing facilities
localization requirements)]F& Hils}t
= W4l Zheo] tE AdRt 44
2’ (legitimate policy objectives)= A&
st7] 9l B8t A& HT ¢ I=E §
&ol= oIt ol WA "Bl e}
F2rl2 It A GATS A4z ¥
GATT A20% Lutd9] 23g &8sk
GATT A|21% ¥ GATS Al14% bis?} 5L
gt RS FFste 2ot} olE H

i

8 TCA H|198% (Right to regulate)= CIS1t Z0| #ASICE “The Parties affirm the right to regulate within their
territories to achieve legitimate policy objectives, such as the protection of public health, social services, public
education, safety, the environment including climate change, public morals, social or consumer protection, privacy
and data protection, or the promotion and protection of cultural diversity.”

2020 108 S7HE 329 7N E HSHOK2 JoIgE HSE MAGHD QX2 AN2E F7IMEE MBI 2712
2 iU oi8ot HAMC= H|0|EQ] F2| 0|FS S18X| h=Ct ol M= SN EE 7HoIEEE S0 225t
040F o111, FHE 2=0] O|X5I2H O|2| Y72 EotHAS WeE ot QT E3 2= JHRIgE X2|7 20| S=219]
HOIE difetALE =2 F7I2tE = 330|928 QIENEZ ot dR0l= 1 7Ide SHAEN 23 529 JIQEE M2
SAGtD, Lot 7HRIHE HSE 0IRE = E= 37|00 tioll AI1EH =XIE Fok= =710l toiM= S=8587F 10
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ZRAX7E A BEAZ A7
gag gAuit EHd9
2 Auta 9] 2P ok W40l MR
Hol7] mjiof txd dHAL9] d2FS
g4, 2-83tof Qlo] &gto] ¥HAYEH &= Hioj|
Ak At Oxd @4 Edde] 14 A
dho Q] 1<) vigro] H GATT ¥ GATS
A dutofele} QtHdQ] 27, T 7|&
AHFAH(TBT) A2zt =S WTO 4
I} 47| oA I Ao d3do] A
ojx]o] Q& B olyz}l, WTOEA AZ0]

2 fxg gAof ozt WTOEH 2%
2 &85t=d EAI7F & & Uk

A2z0] Bt WTO md = A4a7|Tt9]
5| HES &, mpxeto 2 T
o

4.2 Zreks] 4
g @49 Sude L Quele 23

II. CXE 8y g2

3t
X0 o3t FRIXE B

gxd FAolA At A E&o 9
et ARAAE d&ske A 2T
WTOEAol 71Zzstal it &, EE9]
22 il GATT A20%et A21%,
GATS Al14x 9 Al14% bis, TBT A2.2%
oA ARE EFH &olE &8st UL,
Uutofle] 2gF2 GATS A14% L GATT
A20z FutQ] 23& THtE ‘E8 (ap-
ply mutatis mutandis)ol= AL FHotal
Atk HAE AHoA ARGEHE AITE A
A EZ(legitimate public policy ob-
jectives = public policy objectives)®]
Zh= 8ol= GATSY TBTOA AREEl= H]
=3 ojoA IS I AR A7td
T} 10

o7]A& WA GATT A20%e} A21%,
GATS A|14%, A14% bis, TBT A|2.2%<
TZ2E 7HEFS] AWE o2, 8 HAE §
oA 8L e A9 2FES AR

712 3

1. GATT A20%, A|21%, GATS
A14x, TBT A2.2x9] +&

GATT A20%11= Uuta)|Q)(General Exc-
eptions)Z= HA| 3}o] “Subject to re-

10 GATS PreambleOflAl= “national policy objectives’2t= BEStg ARG U1, TBT M2Z0AM= “legitimate objectives”

2te BSS AfE5tD ot

11 GATT M[20Z: Subject to the requirement that such measures are not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption

or enforcement by any contracting party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health; -

o SN XIS HYS Y 2X0 oat 7H 5



quirement’2 A& EE FE2(chapeaw)¥}
“nothing in this Agreement’2 AJZE+&=
R0 8 o] ot FE2 AR A7t
AJHolAY FBekE 4= gl A (arbi-
trary or unjustifiable discrimination)®]
U AR it 9= AlRY (disguised
restriction on international trade)°]o]A]
+ L gL Qlok A20% 2] 4
Do|A= 107H4] daet B3 Z42 dASH
7 9, 1 % 213} djelzAlsle] B
£ “necessary to protect [+ secure]”,
“relating to”, "for the protection of”,
pursuance of’, “involving restrictions on
exports of domestic materials necessary
to ensure’, So=2 HEEY
ALtk 10719] BH =4 5 A7 AAZ
WTOEANA thold B 7= (= A

“essential to”

25t Z<X(public morals), (b)) Q7o =
A2l Y X A7Hhuman, animal or
plant life or health), (d)= HES 3
(compliance with laws and regulations),
(9% AAAYS] B H(conservation of ex-
haustible natural resources)°]t}.

ot QFH A Q(Security Exceptions)E
TS = GATT AR1R12E= A20%0
Aot A2 7ol glrh. ESF "5l Qi
Z o]9Z HI5H] 98 AYRAE FHT
TRV} l=A] o RE dYao] AAR e
S 4 JEE 57] Yl “which it consid-
ers necessary for the protection of es-
sential security interests” 2= E1& F
I QU= Ao] EAolnt

GATS A|14%13%= GATT A2022t A9
YL 2= Fof Qltt. oyt AYxRAE

(d) necessary to secure compliance with laws and regulations which are not inconsistent with the provisions

of this Agreement; -

(g) relating to the conservation of exhaustible natural resources

12 GATT HM21Z: “Nothing in this Agreement shall be construed

(@)-..; or

(b) to prevent any contracting party from taking any action which it considers necessary for the protection of

its essential security interests

(i) relating to fissionable materials or the Materials from which they are derived;
(ii) relating to the traffic in arms, ammunition and implements of war and to such traffic ion other goods
and materials as is carried on directly or indirectly for the purpose of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace and security.”

13 GATS H|142: Subject to the requirement that such measures are not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption
or enforcement by any contracting party of measures (5 legitimate purposes):

(a) necessary to protect public morals or to maintain public order;
(b) necessary to protect human, animal or plant life or health;
(c) necessary to secure compliance with laws and regulations which are not inconsistent with the provisions

of this Agreement including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the effects on default on service

contracts;

(ii) the protection of the privacy of individuals in relation to the processing and dissemination of personal

data -
(iii) safety

(d) dinconsistent with Article XVII [National Treatment], provided that the difference in treatment is aimed at

6 SAHIHEM 20214 H2E (B H23E)



Fobote A 522, A T Ao A9
SHH, () FAFEHGATT #1202 (@]
‘public morals’® ‘public order’7} 7}
9], b3 Aztolu S41E9] Y E= 17,
0= HE9 Y 5 AVHA=E Tt o9
A= olg A HAHE BT E= AHY]
H5te] " 23K necessary to protect or se-
cure) ZloJojof kil +g5taL Qlch
TBTEA2 A&(preamble)ollA] Z+= H
Bt st E&(legitimate objectives)<
Adst7] flste] 7led A4S AEE & U
HS HFEE HAZCeRE Hdsta 3l
th 4 gAY e FHO HIit Ak
Aoj oJgt A e HAISHL Atk ol
A TBTAHS HAE F8T FARE Hol
Act. s TBTEA A2.2
AT gt £
sary obstacles to international trade)”}
E|Z] Qolof 5tar, o]E fsf FFet HHZ
Dokt 83t A oFo = ¢ FAARE
ZololX = kAL st ot TBTH
gL ol=et 8718 GATTY GATSAHH
o FFSHA P FYHHE FA
QI Al2.2% EFONA 851 = Aol &

=

X

Z= 71&t7ol

23t Aol (unneces-

#o]c. 15

2. %9 OAY 9 AIE 4
220 o5 A4 2%

1=

tAe AgolA FEY Azt
of o3t FAIAgo] FAH O R AT Al
A5k AL 2018W CPTPPHE|T). CPTPP ©]
A9 OAE FHES F2 AAA o) 9
St AEIA AFolu YA AR & 5 &
2 9u|9] AHAAAIAH;(electronic com-
merce)E FEUAIC=E sl U, HolH
Ao TgE 742 off glAY ezt
T FEE0E gFAHol oy it wEthA
z7] gAd FHoA= ALt BB EH
o)t EdQIE & ¥aUt Q%Y ©X
GATS A|14% dvta] 9] 233 &8&st= F
Ag T 9Tt

olof ¥tsflA CPTPPE= AH-22
Ag22 99| o)5-S BRI HHFE Ay
o] AAg}t 845 FA5k= &

FN

ii
)
0,
rr

A8 AN RS IAE el
BAIRLE, olef A B A 534 0
3 HAE B8 el 2%S 57

ensuring the equitable or effective imposition or collection direct taxes in respect of services or service

suppliers of other Members;

(e) .inconsistent with Article Il [MFN], provided that the difference in treatment is the result of an agreement

on the avoidance of double taxation -

14 TBT M& HI62: “Recognizing that ‘no country shall be prevented from taking measures necessary to ensure
the quality of products, or for the protection of human, animal or plant life or heath, of the environment, or
for the prevention of deceptive practices, at the levels it considers appropriate, subject to the requirement that
they are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail or a disguised restriction on international trade, and are
otherwise in accordance with the provisions of this Agreement”.

15 TBT H|2.28: Members shall ensure that technical regulations are not prepared, adopted or applied with a view
to or with the effect of creating unnecessary obstacles to international trade. For this purpose, technical
regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of
the risks non-fulfilment would create. Such legitimate objectives are, inter alia: national security requirements;
the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or
the environment. In assessing such risks, relevant elements of consideration are, inter alia: available scientific
and technical information, related processing technology or intended end-uses of products.

CXY S4 XRatet st B S0 ot 78 7
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(cross-border information flow)o] &3t
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16 5t-0| FTA, Chapter 15, H|15.8%

~

GATS A14=25 AAIAH HElo] =83t
a1 Qlr.20

.

L. CPTPP

ofFfiollM Hi= wpe} gol, CPTPPE =
A7t AE ol I e Al 94X &
ARSI} TSkl A Zhe] dRkAel
AEerS Aok 8= 7L Utk 1 o
= AEO 737t o]ALZ 58T IF Ee=
AE Aol AAs 845 sHA = 9
5E 45k, dAt 2
A EA(legitimate public policy ob-
jectives)oll I3t FAIZAE &t 5

AqAE gkl AUt

CHAPTER 14

ELECTRONIC COMMERCE

Article 14.11: Cross—Border Transfer of

Information by Electronic Means

1. The Parties recognise that each Party
may have its own regulatory requirements
concerning the transfer of information by
electronic means.

2. Each Party shall allow the cross—border

SH| FTA, Chapter 23, HM23.1%: “2. For purposes of Chapters Twelve (Cross—border Trade in Services), Fourteen

(Telecommunications), and Fifteen (Electronic Commerce), Article XIV of GATS (including its footnotes) is
incorporated into and made part of of this Agreement, mutatis mutandis. The Parties understand that the
measures referred to in Article XIV(b) of GATS include environmental measures necessary to protect human,

animal, or plant life or health.”

Sh-IHLCt FTA, Chapter 13, H|13.2X X4t
8h-& FTA, Chapter 13 &=x

Sh-FHLICE FTA, XM22.1%, & FTA AHi21.1x

oo
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©
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transfer of information by electronic

means, including personal information,
when this activity is for the conduct of

the business of a covered person.

. Nothing in this Article shall prevent a

Party from adopting or maintaining meas-
ures inconsistent with paragraph 2 to
achieve a legitimate public policy ob-

jective, provided that the measure:

(a) is not applied in a manner which would

constitute a means of arbitrary or un-

justifiable discrimination or a disguised re—

striction on trade; and

(b) does not impose restrictions on transfers

of information greater than are required to

achieve the objective.

Article 14.13: Location of Computing Facilities

1.

The Parties recognise that each Party
may have its own regulatory requirements
regarding the use of computing facilities,
including requirements that seek to en-
sure the security and confidentiality of

communications.

. No Party shall require a covered person to

use or locate computing facilities in that
Party’s territory as a condition for con-

ducting business in that territory.

. Nothing in this Article shall prevent a

Party from adopting or maintaining meas-

ures inconsistent with paragraph 2 to

achieve a legitimate public policy ob-

jective, provided that the measure:

(@) is not applied in a manner which
would constitute a means of arbitrary
or unjustifiable discrimination or a dis—

guised restriction on trade; and

=N

(b) does not impose restrictions on the
use or location of computing facilities
greater than are required to achieve the

objective.

9 FAHEL GATT AR0ESL}F A21Z,
GATS A|14%, TBT A|2.2%9] x4 89

£ A8t Yok 94 CPTPP Al14.11%
9} A14.1329] 13}l FAsI Qe 7t

9] AU GATSH GATTOl=
TBT AZollvt EAsk= oIt 339 &+
E} (2)3= GATS Al14% E+= GATT A
202 LHtolle] 23p0] - A3t T Hhs,
(b)T= TBT A|2.2%9] “technical regu-

lations shall not be more trade-re-

L

strictive than necessary to fulfil a le-
gitimate objective” ¥79} AT

9 3ol HPat 4H B0 =
Q7] W17 9k Qe A el
S o WA FHAIE BhsEE o
U Zojct. wEhA GATT A20% 2 GATS
A4z EAE o8 A BAE2 52,
GATT A21% E GATS Al14% bisoll 7173
F ‘OtR o] (security interests)E 2T 3
Fol G A ZA4o] g o Uk
AAIZ TBT Al2.2Z00Ae =7k 8

A’ (national security requirements) %
3

e

& Bao] PAHoR ZIMF|T et
Fuee HLe 9 339 ERoME

“measures inconsistent with paragraph
2 to achieve a legitimate public policy
objective”&talqt FA4st Qltk= Holch
THA] 3l GATT A20229F GATS A14%,
83 TBT A2.2x0] HAE ‘EeA

(necessity) &, & BAFY FAZRA= &

El EA}

2 B4 tRsiet HYE M S0 o5t 7k 9



TS F1 glth2l Yol GATT Al21%
2 GATS Al14% bis?t |ABHAGE 1 Hh
H Y2 tHAQ 23S Tl Qlrh22

i

Ct. CPTPP Aol CIXE YIS

CPTPP7} A 2H ol%, CPTPPY HAE
THE 7122 510 olet fARE 18S &
A9 AFE°] v AZ=EUY. USDTA
(20209 1€ 24), USMCA (20204 79 gt

), DEPA (2020¢ 129 ¥4), DEA(2020
d 12¢ ¥35) 5ol 19 HECI. ol
APES CPTPPS PRI 2 =747 A H
o|xE 518 Rt HFH Hu] AAIE
85 o ORE 1ok Al gadt
BHEA O ot A ATS Q1¥ok= 5
o9 g Fir qich

19| vl=po] Zofgt USJDTASE USMCA
£ 7= AR AEghE BAISE CPTPP A
14112 18 9 A14.13% 17 2 744
< AeehA] gar Qrk.23 EQ Aot A
Aol 9zt FEAAE 5l8ohs SHAYE
djo]& 9] =2] o] thsiAqt FAstar, A
e Aujo] A5t 84 FA|0f A= o]
£ AHSHA] g Urt.24 o3t A
gR-0] At FAES HAgto =2 Qs
11 CPTPPETH 743t Ad B4 AR5t o
e FgotEe v=9 A7 wrgE Ao]

. ©]o|| g5 DEPA®} DEA= CPTPPAE
Z4=r0] UHbA 1A EehE IS S

21 CPTPP HM|29.1Z HI3&: “3. For the purposes of Chapter 10 (Cross-Border Trade in Services), Chapter 12
(Temporary Entry for Business Persons), Chapter 13 (Telecommunications), Chapter 14 (Electronic Commerce)
and Chapter 17 (State—-Owned Enterprises and Designated Monopolies), paragraphs (a), (b) and (c) of Article
XIV of GATS are incorporated into and made part of this Agreement, mutatis mutandis. The Parties understand
that the measures referred to in Article XIV(b) of GATS include environmental measures necessary to protect

human, animal or plant life or health.”
2

N

CPTPP H|29.2%: “Nothing in this Agreement shall be construed to: (a) --; or (b) preclude a Party from applying

measures that it considers necessary for the fulfillment of its obligations with respect to the maintenance or
restoration of international peace or security, or the protection of its own essential security interests.”

2

w

Oi7AcH USJDTA H|11X&= Ch2a 20| sttt

Article 11. Cross—Border Transfer of Information by Electronic Means

1. Neither Party shall prohibit or restrict the cross—border transfer of information, including personal information,
by electronic means, if this activity is for the conduct of the business of a covered person.

2. Nothing in this Article shall prevent a Party from adopting or maintaining a measure inconsistent with
paragraph 1 that is necessary to achieve a legitimate public policy objective, provided that the measure:
(a) is not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination or

a disguised restriction on trade; and

(b) does not impose restrictions on transfers of information greater than are necessary to achieve the

objective.
24 oI7Ac USJDTA H19.12Z=0h3at 20| 8ottt
Article 19.12: Location of Computing Facilities

No Party shall require a covered person to use or locate computing facilities in that Party’s territory as a condition

for conducting business in that territory.

10  EAH2MEM 20219 H25 (EH HM23)



FaL AEet R 2t £E4|9E HlolH < "UAE FEE A4 sk S 9F
o] =] oy} e Adu|e] AX|ef gA I A HqAESL =2 FHOMAoF =7t
B sl o 5712 2, UJDTAS} 9] o] wigH Ax= gZ=ct. RCEP

USMCAs= CPTPPS} 2] et F3] &3
T} FAZA] 749 E A (necessity) 24
Z7)5la Qi) whsfl, DEPAS} DEACA =
CPTPPS} nE7HA &2 & 8 A(necessity) & 3

CPTPPS} Zo], HHO] Q] o]AL 3
o} AFH Av] AR} 84E &
T8 i 1oy, GA==0] 4
AASH] flste] A48 F

XN, oo rlo
sk
1o

o
fr

ot
oX
2
s
i
mIo

F= sl k= AHo|t} 25 9oty AZFsE=("it considers neces-
S guteleiel #sted, USDTAE  sary’) FAIRXE AT & Y=E 5185t

GATT A20%%}F GATS All4%E BF & Uct.29 HRt ofyz}, %A FHoid HFAxR
835}7 Q= BHH 26 USMCAE GATS Al14 Ao s thE GAEER] the & 9
ZUhE 85k 27 DEPA®} DEAE= o Aokl Qlth. o] Hfo] RCEPS
GATT A20%%} GATS A|l4%2E BT & GATS A14x gutd|elg &85l Qlrt.30
85} 9Jc} 28
at. TCA
2}. RCEP
20214 59 EaEE TCA= "UAE 4
20209 11€¥°] A2" RCEPZ A28 9] HZo] AAGAL}; AnlR} HFoA Vs
ARIAY e o)A Zb=9] FAHg WA I Qbdsh Al £ e 22l &
TAAZS W FEA AAskL Atk o] ”(open, secure and trustworthy online

25 DEPA M4.3x= LSt 20| #83i.
Article 4.3: Cross—Border Transfer of Information by Electronic Means
1. The Parties recognise that each Party may have its own regulatory requirements concerning the transfer of
information by electronic means.
2. Each Party shall allow the cross—border transfer of information by electronic means, including personal
information, when this activity is for the conduct of the business of a covered person.
3. Nothing in this Article shall prevent a Party from adopting or maintaining measures inconsistent with paragraph

2 [“necessary” X] to achieve a legitimate public policy objective, provided that the measure:

(a) is not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination or
a disguised restriction on trade; and

(b) does not impose restrictions on transfers of information greater than are required to achieve the objective.

26 USIDTA HMI3=

27 USMCA HM32.1=

28 DEPA H[15.1%, DEA HNI3Z=

29 RCEP A|12.14%(Location of Computing Facilities)2t H|12.156%(Cross—border Transfer of Information by Electronic
Means) 2t 382 Ch31t 20| FSICt.
3. Nothing in this Article shall prevent a Party from adopting or maintaining:

(a) any measure inconsistent with paragraph 2 that it considers necessary to achieve a legitimate public policy
objective, provided that the measure is not applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination or a disguised restriction on trade; or
(b) any measure that it considers necessary for the protection of its essential security interests. Such
measures shall not be disputed by other Parties.

30 RCEP, M17.12=

CIXE S4 XRafet HYSH M3 S0 ofst 74 11



environment for businesses and con-
sumers)31-& FESH=T U AQdsta, o]
£ 9ol EUt I35+ FLtt A
2’ (legitimate policy objectives)& 4l
7] %t Bt AAEhS ERehS g9l
Skar QIe}32 Yozt @4 A ollA] GAl
2 gt Q(general exceptions), HEA<]
(security exceptions), H8AAA A<
(prudential carve-out) FHEC] = HFA4|
225 ;T 5 U2 FAIskL Q33
TCAOM EU9 g=& HHO =¢] o]d
BASE 9]x]7F A2(“committed to en-
suring cross-border data flows)& AW
skl vk 18y HolHE A, A, o]
ool Aol A=l AFE ARy W= A
Boles Q514 QYethe &9 AAF
(localization) 87+ 24 #AS £11
= &, HolE 9] =9 o]HS YXH o= §
Beth= 8 T A ¥k 235]F o
o[e|9] =&] o] tisfis= MAGE &
HefolHA] HEE Qo g¥tHoR 8w
o OE FARAE HL & U2
131 9lth34 E3F TCAL qx]el LIS
gistr] sl AHAY] AlEE S5k
F 85tk 1Astol, AE7t "H}JX}—J

el B
A

;2

=

rE

glo

ol
0.

1&
.

r

N, o M e
= r

o

31 TCA, MI196x F=
32 TCA, HMI198%&
33 TCA, M199x
34 TCA, M202=
35 TCA, HMi208%

A1 B ESABAE FAISHL, 4H]
Ao Al AFAAF D A HHE AlFSHE
[tstar, Aokeiute] et AT
AoA gr = XAE HL = 3
BAISHIL Qlrt.35

o|AY TCAZ} A5-9] AT S8
T3 Q&= olf+= EUZF oln] =gt “dwt
Hlol8 574 (General Data Protection
Regulation: GDPR) o4, Y& 4 32
‘YA AH|AH(Digital Services Act)'36
YAGAAH(Digital Markets Act)'37%
=4 FA45Y AP AN BT
7] 93t Aoz MztET) oA 2, EUE
YA Aol #et =i AA«of 7]%5}]
olF =A| ol st = HHAE F
St oal & 4 Ao Al EUe
WTO HAVIA FdolAE EU =HiHo
T2 fAEEHS SHol=t 24E 2L

olr}.8

OEJ}M

(]

|

d
i

CIXIE SHOIM Bt
U= 0| o5t 7K
Zg1o| i W

e ey e Lo

ol Awlz vig} o] Za gAY

36 2020. 12. 15 YOk Regulation on a Single Market for Digital Services )
37 2020, 12. 15 &Rk Regulation on contestable and fair market in the digital sector )
38 WTO TR 40N EUs Chalt 22 Hots oth UL

Alt 4

[Parties/Members] may adopt and maintain the safeguards they deem appropriate to ensure the protection of
personal data and privacy, including through the adoption and application of rules for the cross—border transfer
of personal data. Nothing in the agreed disciplines and commitments shall affect the protection of personal data
and privacy afforded by the [Parties’/Members’] respective safeguards
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AEL gutd oz GATT ¥ GATSY ¥
droj| Qe QtHde] A4S ‘F8'5k Y,

o|2t FAlol GATT % GATSS] e
TBT A|2.2%°] F4 uFalo|L} Lol2 218
3 ¥ro] EWd9] 23S Tl 9t 1

U oldd "AE @A defxdEol

He g fAd Qo) Id= H83 4 3l
il 57 ofHrt

olotofl A= GATTSF GATS guk9] =
T 9 TBT A2.220] gt WTO 47|+
9] sjds AWE o "X"d @A
WTOBA deHalE A&l SlojA9
EAES AWET, OAE 49 5899
g guto]| 9] x3gof tfgt shARRS A|AlSh
Bz} gl

1. GATT 9 GATS 99]%3}, TBT
A2.12 2 A2.2Z9 g WTO
Fa7139] 54

7L GATT H20X 3 GATS HM14=
LG

WTO A4717= GATT A20%2F GATS
A142E GATT @R IFE Hutol= =
215 A o= Fdstol= Ago= <l
Al QIrt.39 whebs A QRS fiutot

= A7 A2029] ARl PRt
FAL gA|a=to] FH(defense) 2 FH
stofof 5kl o] F USH HAYE FA|4=0]
Faeiths A3 Fotal ot Uoprt A4
717= ¢ Awst Q3 AH(necessity) HE]
E YHAA A9 842 w¢- d43] sfi4lst
of gt} 71 Ay} A|F7HA] A9 sid o7t
FAIE oF 45719] EAAR FollA L7t Q1
A= AL EU-Asbestos Tt Zof| E35|T.
WTO AA7|7= GATTA 4ytde] Helg
GATS Al14x9] Lrta2je] thsiA e eFgst
o] A-gstar Qlrt.40

0|9} A2 JA7|Ho] YT GATT 5
Tohe TS 542 GATT A20=%
9 GATS A|14%7} AFsie o2 H27
7 Eh 9]0 F= Aol & 4= Ut
gufsid, MAAl A4S0l o2 Yt A
A BEAG Adsh] Qs 2AE FHPo
ste s, s 227 9t A€ B8
Z70] 227t 9F= HAH Y A=
IFeE Ao EHi, HA|L=o] FaT|F7L
AT A4S d9j o] FFHEHES YISt
A Fol 11 2A= A9 4 7] Wi
ojtt. ofet T WTO 47179 4 =

A\ ENAS BN el 5

39 WARTN, US-Section 337 of the Tariff Act Ad (1989), para. 5.9: “[Article XX] provides for a limited and
conditional exception from obligations under the other provisions - [and] applies only to measures inconsistent

with another provision of [GATT].” WTOA47|71= 0| If

(Philjppines) (2011), para. 176
40 US-Gambling (DS285) &47|7 H11M, para. 307

g UES SASID ULt HAT|F HAIM, Thalland - Cigarettes

41 oAt} Caroline Henckels, Permission to Act: The Legal Character of General and Security Exceptions in
International Trade and Investment Law, International and Comparative Law Quarterly 69(2)(2020). Henckels0|

CIXIE S4 XRstet MYst By S50 ofgt 74 13



TAH R AuHEH, vl 94 A20%
(@B)d)ZS “necessary to protect (F=
secure)’ 2 £ X0 7|Zste] EA9|
Z2]0]| 9fsto] Aol A o] 7k oA A
Foh= A¥A 7 E HIstAY ZHs}7]
Al “AA (design)d ARJAE HESHL, 11
2 o 7HE BT = EHSH| o5t
‘I Q3F (necessary) AJNAIE AESH= o|E
vl = A AEWH(two-tier test= A
of gIthiz WA RA7 FAtoke HZH0
(@b)(dEe] FAH 7K E BT Ei= SHs}
7] 91t ARJMAE HESH] flsiAl= g &
219] AA(design)@t X (structure), AA|
+& 5= AukEopof sty gt Rt
WTO g} arl4e A3 549 S84
o thgt Tt olF 93t 229 AAl| Tt
o= A& At =710l WS A 5
&l AFE Kol it

o202, ‘"X (necessity) o5l st
of, FarlFes O 2A)7t F6ks FHoy
7119 584, @ ol F& oy 7Ex] Ado]
ol 3G 229 7]k, @ sfid £X]9] F

g Ak, @ FHHo R o] 7hstt E FY
AsHA Q] et alternatives)?] &4 o =
‘B W FFF (weighing and balancing)s}
W o8 wostojol gtk girhds D W
A @ofl oJsto] L-G(prima facie) B2/
AEH, A dicte] 2Agt= A2 Al
A=to] YZsfof gtk T2yt o]y Hus)
A ool g8 Yoz E+sha,
WTO s gdx} Jar|7h= A AdolA] ol
v} &3+ B4 (holistic analysis)< 3fjoF gt
The RO = AN 471 ANt 8459 ]
FF = Tt Bl T Qlo) AA|
2, WIosda 47| BEZRA7F 2174

XNore o

o

=

Kl

(genuine nexus of ends and means), -
A20% FE(Chapeaw)?] ‘A& o]AL H
TRt 4= gl APE oY e FIAIRR
Ao s gs=A19] A ] 1 ofF-
£ 24ck= 497 B2 A 08 Hojxr 44

GATT utofeo] et "Ry W7t
AARE ofDA HEEHAIE BojFe 32
O A7V US-Taritf measuresAHao|t}.45

MEH, Y =7t F76ks LR FAA 7kl WTORHS| 7|2 =X RAXIREet DIEVIX|Z WTOEEEE =20
YA|E QIFO| ME 70| Sl (raising standards of living)dt ‘X|&7Hs8t &' (sustainable development)s Q172 35
=HO|| 7|0i5h= A0|22 M2 &5Ex= 20| OFgol, 0[2{5 L2 F& =Xg M36| el Foixk= =XIE WTO #H
QEoz FAGHL, 0l0f thet Gl2d= UhR MEHez QIgshe Hav|+el H2UH2 MEX| ity IR 20| 71E
A7 =2l 51, Ubto)e] X0 AFEX| 42 7ISHE ThE, JHIFEE BS St 22 Q% FMN JIXIE 2S5

2 QICHT SICE O] YUEOIA HenckelsE E&EA 9|2 2t of

2E THoh= HANM 2X|2 SXHE LAY AS MRSt

42 MAT|1F BN, US - Gasoline, p. 22, DSR 1996:1, para. 20, Dominican Republic - Import and Sale of Cigarettes,
para. 64; US - Shrimp, paras. 118-120; Brazil - Retreaded Tyres, para. 139; Thailand — Cigarettes (Philjppines)

(2011), para. 5.67

43 MA7|7 H1M, Korea-Various Measures on Beef (DS169)(2000), paras. 161-164.
44 MAT|7F SIS ‘H|WEZF (weighing and balancing)0fl TioiiAl=, ‘HIW &2 2 AU (federal system)S REHSID U=
70 ALHERL FHH0| 0|2)0| HSE [ AHHEIt 0|2 HIWEBIH =7t MA|2] 350(2(common good)S 2CHstst

£ WEDE0|0R, R WPH RS IFsls SN

difols HYez 0l HEsks A2 HEX| Hti= HIHO|

QIL}. WTO YE2 239 FHEH=VISZH WREH A0 GATT M20ZEL GATS M14= &bt K2l YEQ XURE
(reservation)2| M7 211 Ql0f 0| sHAE0| A= Z717E ROK(treaty) oS X&aH0F ot2l, WTO IHE0| =77t
F5l= HAMY JIX|E H|WYEHSHE A2 MERX| QU= AO|Ch Nagy, Clash of Trade and National Public Interest in
WTO Law, Journal of International Economic law (2020. 1.) &=

4

&

W EMN, US - Tariff Measures on Certain Goods from China (DS543) (2020. 9. 15). O] AfAL 0= EHIT ™SI}

O|S4E 301 HXE Sall 1X12 S20IM +YUE= 81870 E5(34021= HE)0l T, 2X12 5,745 25 (200092 &)l
CHaH 25% ZAIS 20t5t 2401 CHa 20| GATT M1Z9| Z|5|ZHY A U HM2:1X HAYS| 2Lt 0|RZ 0|FS M4
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to”) W] AAARl XolE 27| off
31,46 AA7|Fo] A20% LHbee] HElrt
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oizo] A71€h

Lt GATT H21Z 3! GATS 14X bis
plviel

WTO &% Holle A21% FEAQf7t &
7N EAoNA AZ1EE ey, WTO &4
o]Fol= 2016FEH WTO &AM <=
o] Fgo] EAZHoR A7|=7] AR
th47 @A7EA] QtEAQ] 239] oJulE §
A%t g E VA= UHAITHS of2] A7)
T9] w2 v-2Hl gick49

Russia — Tratfic in Transit AFA9A
a2 A21x= B4 QHHol(essential
security interests)o] FSIQUX|e} 1 "4
2 QtHololS fJsf sig A7} BRTHA
(necessary)°ll sl A& AlFst= =7}
of At A F= XYOIEE50 oy
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46 MAT|TL BN, US-Import Prohibition of Certain Shrimp and Shrimp Products (DS58)(1998), papa.141; A47|7
HOM, China-Measures Related to the Exportation of Various Raw Materials (DS394, 395, 398)(2012), para,355:

GATT H20Z ()22 “relating to” B7= XX|ot I ZX|9|
relationship between ends and means”)?t ZX&ls 9

SX7Hof| UToty RIS S5 HA(“close and genuine
|0JBIC D TAISIICE

47 Russia — Traffic in Transit (DSB512); United Arab Emirates — Measures Relating to Trade in Goods and Services,
and Trade-Related Aspects of Intellectual Property Rights (DS526); US - Certain Measures on Steel and
Aluminium Products (DS 544, 547, 550, 551, 552, 554, 556)

48 22N, Russia — Traffic in Transit (DS512)(2019. 4. 5.);

49 MATIFE Argentina — Measures Affecting Importation of Goods (DS348)(2015) AFAMIAl GATT HI21EXS HM20X2t
SYUSt HAS 2= 2R AN A= 0| JUX2H E 9J0|E & 2igt HAl= OFLCE “We acknowledge that certain

[=Rar=]

[

provisions of the GATT 1994, such as Atticles -~-XX and XXI, permit a Member, in certain specified circumstances,
to be excused from its obligations under Article Xl;1of the GATT 1994.”(para. 5.220)
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TFAHCRE, US-Clove Cigarettes’t71
(2012)0014 4717, 71edd < 539
E/doly 11 AAY | Hio] ofsto] £
< oks AojuE ApFo] lrhal spof |t
HIZ A2 12004 Tole ES t(ess
favorable treatment)E Sthal & 4= itk
£ 4,53 TBT Al2.22+= 714140 ZAFY
of thgt o7t Frt stefete 4ol 48
SHunnecessary) Aoll, & 9 FHS &
gst7] Slsfl Bagt ARt FAAS vt
o 2 Aozt ofU ¥ 5l-8Hrhal sk 3l
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31k 4= gle AP 2 oPdd AR Agt
of sigotA] gtoH FFet Y AEES fIzt
Z2)E 585t Qtk= 4,55 TBTER] &

2o ‘BAXRS (trade liberalization)@}

50 WEETXN, Aussia — Traffic in Transit (DS512), para. 7.98

51 |d. paras. 7.108, 7.109
52 |d. paras 7.127-7.138
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Abstract

Liberalization of Digital Trade Doo-Sik Kim

and Regulation to Achieve Senior Partner, Shin & Kim LLC;
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(dskim@shinkim.com)

The focus of digital trade agreements is moving from facilitating electronic commerce to
establishing disciplines relating to data governance. In this regard, digital agreements explicitly
recognize governmental ‘rights to regulate’ with a view to achieving ‘legitimate policy
objectives’ pursued by each nation. As a corollary, fundamental issues in the realm of digital
agreements involve what the ‘legitimate policy objectives’ are, and how to avoid unnecessary
obstacles to digital trade resulting from the regulatory measures.

Digital agreements, in most cases, provide that GATS Article XIV and/or GATT Article XX
apply mutatis mutandis and contain national security exception clauses that resemble GATS
Article XIV bis. In addition, they specifically permit each government to take exceptional
measures, in furtherance of legitimate policy objectives, restricting cross—border transfer of
information and/or requiring localization of computer facilities or their use within its territory.
These “special exception” provisions typically borrow the structure of, or languages used in,
the GATT/GATS general or security exception provisions as well as the TBT Agreement.
Confusions and uncertainties are expected to arise in interpreting and applying these ‘right to
regulate’ provisions in the digital agreements, as the digital agreements are different from
GATS or GATT in terms of their purpose and subject matter and, moreover, the exception
provisions significantly vary depending on the digital agreements. Nonetheless, | suggest that
insofar as the ’special exception’ provisions are concerned, their interpretation and
applications could largely be guided by TBT Article 2.2 and the related WTO jurisprudence. In
contrast, it seems inapposite to apply GATS Article XIV and GATT Article XX generally to
digital agreements in the same manner as WTO panels and Appellate body have applied.

Keywords : digital trade, electronic commerce, digital trade agreement, legitimate policy
objective, right to regulate, data governance, GATS general exceptions, GATT
general exceptions
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