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The WTO disputes EC and certain member States - Large Civil Aircraft (DS 316) and US – 
Large Civil Aircraft (Second Complaint) (DS 353) involving allegations of subsidization of Airbus 

and Boeing by respectively the European Union and the United States have dominated the 

WTO dispute settlement system for more than 15 years and are still not settled. These 
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practically every aspect of the subsidies disciplines of the Agreement on Subsidies and 

Countervailing Measures (“SCM Agreement”). The literally thousands of pages of the several 

panel and Appellate Body reports as well as the findings of the Arbitrators in these disputes 

thus offer a wealth of information on the interpretation and application of these subsidies 

disciplines. The question addressed in this paper is whether these disputes have actually 

assisted in clarifying the existing provisions of the SCM Agreement as envisaged in Article 3.2 

of the Dispute Settlement Understanding (“DSU”) thus providing the necessary security and 
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Ⅰ. INTRODUCTION

The disputes between the United States 
and the European Union relating to 
subsidies to their large civil aircraft 
(“LCA”) producers Airbus and Boeing 
have been the longest running and most 
complex disputes in the history of the 
World Trade Organization (“WTO”). The 
disputes, which started in 2004 and came 
to a (provisional) end with the release of 
the decisions by the arbitrators on 
compensation late last year, raised many 
issues relating to the interpretation and 
application of the WTO Agreement on 
Subsidies and Countervailing Measures 
(the “SCM Agreement”). The number and 
length of the various panel and Appellate 
Body reports, and the factually complex 

nature of the discussions at issue in these 
disputes, makes it difficult to penetrate 
the findings and to assess their systemic 
relevance. Therefore, this paper seeks to 
provide a more general overview of the 
disputes, and identifies a number of the 
most important contributions to the 
interpretation and application of the SCM 
Agreement’s subsidies disciplines. The 
paper also places a number of critical 
question marks behind some of the 
findings, and offers a more general 
critical look at the role and relevance of 
these disputes that dominated the WTO 
dispute settlement system for more than 
15 years. 

The paper starts in section II with a 
brief introduction of the disputes and a 
presentation of the main findings. Section 
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III discusses a number of the findings of 
the Appellate Body in these disputes on 
the interpretation of the SCM 
Agreement’s subsidies disciplines which 
will likely be referred to by panels in 
future subsidies-related disputes. This 
section examines the extent to which the 
Appellate Body’s guidance fulfilled the 
objectives of providing security and 
predictability to the multilateral trading 
system by “clarifying” existing provisions. 
Section IV offers a few additional more 
general comments about the systemic 
importance of these disputes. Section V 
concludes. 

Ⅱ. THE AIRCRAFT 
DISPUTES - A BRIEF 
OVERVIEW

The aircraft disputes over subsidies to 
producers of large civil aircraft (“LCA”) 
started almost 17 years ago, in 2004, and 
are still not completely resolved. 
Generally speaking, LCA are large 
(weighing over 15,000 kilograms) “tube 
and wing” aircraft, with turbofan engines 

carried under low-set wings, designed for 
subsonic flight, and designed to transport 
100 or more passengers and a 
proportionate amount of cargo.1 Prior to 
the start of the WTO disputes, Boeing 
and Airbus were the only two major 
producers of LCA.2 As a general matter, 
the production of LCA requires 
significant upfront investment over a 3-5 
year period before any revenue can be 
realized.3

What we refer to as the “aircraft 
disputes” are in fact three sets of WTO 
dispute settlement proceedings which ran 
almost in parallel. It concerns: 

∙ the United States (“US”) challenge 
regarding alleged subsidies provided 
to Airbus in European Communities 
and Certain member States – 
Measures Affecting Trade in Large 
Civil Aircraft (DS316) (the “Airbus 
dispute” or “DS316”);

∙ the EU’s challenge of alleged direct 
and indirect subsidies to Boeing in 
United States – Measures Affecting 
Trade in Large Civil Aircraft 
(Second Complaint) (DS353) (the 
“Boeing dispute” or “DS353”); and 

1 Panel Report, European Communities and certain member States – Measures Affecting Trade in Large Civil 
Aircraft, WT/DS316/R, adopted 1 June 2011, as modified by Appellate Body Report WT/DS316/AB/R, para. 2.1 
(“EC and certain member States – Large Civil Aircraft”).

2 See Panel Report, European Communities and certain member States – Measures Affecting Trade in Large Civil 
Aircraft, WT/DS316/R, adopted 1 June 2011, as modified by Appellate Body Report WT/DS316/AB/R , para. 
7.368. In the years since, producers in China, Russia, Brazil, and Canada have invested in the development and 
production of LCA, but Boeing and Airbus remain, by far, the largest and most prominent LCA producers in the 
global market.

3 Panel Report, European Communities and certain member States – Measures Affecting Trade in Large Civil 
Aircraft, WT/DS316/R, adopted 1 June 2011, as modified by Appellate Body Report WT/DS316/AB/R, para. 2.2.



The WTO Aircraft Disputes – Still Looking For The Flight Path After All These Years   119

∙ the EU’s challenge of tax incentives 
provided by the State of Washington 
to Boeing in US – Conditional Tax 
Incentives for Large Civil Aircraft 
(DS 487) (the “Baby Boeing dispute” 
or “DS487”).

The findings of the panel, Appellate 
Body and, where applicable, the 
Arbitrators in each of these disputes are 
briefly discussed next. 

1. EC and certain member States 

– Large Civil Aircraft (DS316)

The United States requested con-
sultations with the European Communities 
(“EC” – now “European Union” (“EU”)) 
on 6 October 2004. The US complaint al-
leged “more than 300 separate instances 
of subsidization, over a period of almost 
forty years, by the European Communities 
and … France, Germany, Spain, and the 
United Kingdom with respect to large civ-
il aircraft (‘LCA’) developed, produced 
and sold by … Airbus SAS”.4 According 
to the United States, these subsidies were 
provided to various Airbus companies by 
the EC and certain member States, i.e. the 
four “Airbus nations”: France, Germany, 
Spain, and the United Kingdom. 

The United States claimed that each of 

the measures that it challenged was a 
specific subsidy within the meaning of 
SCM Articles 1 and 2 and that, through 
the use of these subsidies, the EC and the 
four member States caused adverse effects 
to US interests within the meaning of 
SCM Articles 5 and 6.3. The United 
States further claimed that some of these 
measures constituted prohibited export 
subsidies within the meaning of SCM 
Article 3.1(a). 

The United States alleged that the 
development of the family of Airbus 
aircraft was largely made possible by the 
direct financing of European governments. 
The United States designated such 
measures as “launch aid” (“LA”), while 
the EU argued that a more appropriate 
term would be “Member State financing” 
(“MSF”).5 The panel used the term 
LA/MSF as a compromise.

Such financing included, inter alia, 
low-interest and no-interest loans and 
repayment obligations tied to sales 
targets. The United States described the 
common content of alleged LA/MSF as 
consisting of “the consistent, up-front 
provision by the Airbus governments of a 
significant portion of the capital that 
Airbus needs to develop each new LCA 
model through loans that are (a) 

4 Ibid., para. 7.1. The Airbus consortium was founded in 1970 and made up of French, German, Spanish and United 
Kingdom aerospace companies, to produce LCA. In 2000, the consortium companies consolidated their 
LCA-related activities under the European Aeronautic Defence and Space Company EADS N.V. (“EADS”), which 
ultimately resulted in the creation of EADS’ wholly-owned subsidiary, Airbus SAS, in 2006. See ibid., para. 7.183. 

5 Panel Report, EC and certain member States – Large Civil Aircraft, fn.11. 
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unsecured, (b) repayable on a 
success-dependent basis (i.e., through per 
sale levies), (c) with the levy amounts 
greater for later sales than earlier sales 
(i.e., back-loaded), and (d) with interest 
accruing at rates below what the market 
would demand for the assumption of 
similar risk”.6 

The United States challenged LA/MSF 
provided for the production of every 
Airbus LCA model produced since the 
formation of Airbus in the early 1970s: 
the A300, A310, A320, A330/A340, 
A330-200, A340-500/600 and A380. Over 
the course of the dispute, the United 
States also sought to challenge LA/MSF 
for a new Airbus model, the A350 which 
was introduced by Airbus to compete 
with Boeing’s all new Boeing 787 
“Dreamliner”. It is generally understood 
that Airbus’ decision to launch a new 
model to compete with the Dreamliner 
and to do so based on LA/MSF was the 
trigger for the US to initiate the dispute. 
However, as no LA/MSF had been 
granted at the time of establishment of 
the Panel, the new A350 LA/MSF was 
not considered to be part of the terms of 
reference of the panel during the original 
proceeding.

In addition to the LA/MSF measures, 
the United States also challenged, among 

others, various infrastructure measures, 
loans, grants and corporate restructuring 
measures that Airbus allegedly received. 

On 30 June 2010, the Panel circulated 
its report finding a series of violations of 
the SCM Agreement, including a finding 
that the LA/MSF was a prohibited export 
subsidy. Both the EU and the US 
appealed a number of specific findings to 
the Appellate Body. 

Overall, the Appellate Body confirmed 
that the EU and the four member States 
(France, Germany, Spain, and the UK) 
conferred more than USD 18 billion in 
subsidies to Airbus, causing Boeing to 
lose sales of more than 300 aircraft and 
significant market share throughout the 
world. However, the Appellate Body also 
reversed some of the Panel’s findings 
regarding both specific and prohibited 
subsidies. For some of these reversals, it 
was not able to complete the analysis. 
The Appellate Body circulated its report 
to the WTO membership on 18 May 
2011.

Soon thereafter, on 1 December 2011, 
the EU informed the Dispute Settlement 
Body (“DSB”) that it had taken “appro-
priate steps to bring its measures fully in-
to conformity with its WTO obligations, 
and to comply with the DSB’s recom-
mendations and rulings”.7 Specifically, 

6 See Panel Report, EC and certain member States – Large Civil Aircraft, para. 7.501 (referring to United States’ 
response to Panel Question 3).

7 Panel Report, European Communities and certain member States – Measures Affecting Trade in Large Civil Aircraft 
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the EU asserted that it had removed all 
forms of adverse effects for all categories 
of subsidies for all models of Airbus air-
craft covered by the DSB’s recom-
mendations and rulings. The United States 
responded by requesting consultations un-
der Article 21.5 of the Dispute Settlement 
Understanding (“DSU”) on 9 December 
2011, stating that the EU’s suggested “ac-
tions and events” did not withdraw the 
subsidies or remove their adverse effects 
for purposes of SCM Article 7.8.8 In fact, 
the US included the LA/MSF for the lat-
est model, the A350XWB to support its 
case that the EU had failed to comply 
with the DSB’s rulings and recommen-
dations. The United States requested the 
establishment of an Article 21.5 Com-
pliance Panel on 30 March 2012. The 
Compliance Panel circulated its report to 
on 22 September 2016, concluding that 
the EU had failed to take appropriate 
steps to remove the adverse effects. 

Importantly, the Compliance Panel 
agreed with the US that LA/MSF 
measures for the Airbus A350XWB were 
specific subsidies under SCM Articles 1 
and 2, finding that Airbus paid a lower 
rate of return than it would have on 

market loans, and that each such loan was 
unique to EADS and/or Airbus.9 This 
meant that the A350XWB LA/MSF 
measures were part of the subsidies 
causing adverse effects during the period 
used for assessing compliance with the 
original findings and conclusions. 

The Compliance Panel furthermore 
agreed with the United States, concluding 
as follows:

∙ Although the ex ante “lives” of 
certain LA/MSF subsidies “expired” 
before 1 June 2011, this did not 
amount to “withdrawal” of the 
subsidies under SCM Agreement 
Article 7.8.10 

∙ The “product” effects of the relevant 
LA/MSF subsidies were a “genuine 
and substantial” cause of the 
displacement and/or impedance of 
certain exports under SCM Article 
6.3(b) and significant lost sales in 
certain markets under Article 6.3(c); 
as a result, they constituted serious 
prejudice to interests of the US under 
SCM Article 5(c).11 

∙ Additionally, the effects of other 
subsidies – aggregated capital 
contributions and certain regional 

– Recourse to Article 21.5 of the DSU by the United States, WT/DS316/RW and Add.1, adopted 28 May 2018, 
as modified by Appellate Body Report WT/DS316/AB/RW, para. 1.10 (“EC and certain member States – Large 
Civil Aircraft (Article 21.5 – US)”). 

8 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), para. 1.11. 

9 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), paras. 6.655-6.658. 

10 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), para. 6.1076. 

11 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), paras. 6.1780-6.1798.
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development grants “complement[ed] 
and supplement[ed]” the “product” 
effects of the aggregated LA/MSF 
subsidies, and were therefore a 
“genuine” cause of serious prejudice 
to US interests under SCM Article 
5(c).12

Based on the above findings, the 
Compliance Panel ruled that, by 
continuing to violate SCM Articles 5(c), 
6.3(a), 6.3(b) and 6.3(c), the EU and the 
four Member States failed to comply with 
the DSB recommendations and rulings. 

Both the EU and the United States ap-
pealed specific findings of the compliance 
panel to the Appellate Body in October 
and November 2016, respectively. The 
Appellate Body circulated its report on 15 
May 2018. 

The Appellate Body found that SCM 
Article 7.8 does not require an im-
plementing Member to take steps to re-
move the adverse effects of “subsidies 
that no longer exist” and therefore re-
versed the Compliance Panel’s inter-
pretation that the Article 7.8 obligations 
apply irrespective of whether the sub-
sidies have expired prior to the end of the 
relevant implementation period.13 

As a result, the Appellate Body 
concluded that the EU had no compliance 
obligation with respect to subsidies that 
expired before 1 December 2011,14 
leaving only the A380 and A350XWB 
subsidies to be considered. It stated that 
the pertinent question was whether the 
subsidies existing in the post- 
implementation period caused adverse 
effects. Accordingly, the Appellate Body 
concluded that the LA/MSF subsidies 
existing in the post-implementation period 
(i.e., for the A380 and A350XWB), 
enabled Airbus to proceed with the timely 
launch and development of the 
A350XWB, and to bring to market and 
continue developing the A380.15 The 
Appellate Body thus concluded that the 
EU failed to comply with its obligation 
under SCM Article 7.8 to remove the 
adverse effects or withdraw the subsidy, 
by continuing to violate ACM Articles 
5(c) and 6.3(a), (b) and (c) with respect 
to twin-aisle LCA and Very Large 
Aircraft (“VLA”) markets.16 The EU had 
thus failed to implement the DSB’s 
recommendations and rulings and to bring 
its measures into conformity with the 
SCM Agreement.17

12 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), para. 6.1847. 

13 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), paras. 5.583, 
6.11.

14 Ibid.
15 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), paras. 

5.610-5.612.

16 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), paras. 6.43-6.44.

17 Ibid.
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On 13 July 2018, following the 
Appellate Body’s finding that the EU had 
failed to bring its measures into 
conformity, the United States made a 
request to resume the arbitration 
proceedings to determine the level of 
countermeasures it could impose on the 
EU for failing to bring its measures into 
conformity with the DSB rulings and 
recommendations.18 On 2 October 2019, 
the Arbitrators released their Decision, 
determining that the US could request 
authorization from the DSB to take 
countermeasures at a level not exceeding 
USD 7.496 billion annually. The award 
was less than the USD 11.2 billion annual 
amount sought by the United States, but 
was nonetheless the largest award ever 
granted in a WTO arbitration. This 
amount was calculated based on findings 
that EU LA/MSF for Airbus caused 
Boeing significant lost sales and impeded 
Boeing exports to the EU, Australia, 
China, Korea, Singapore, and United 
Arab Emirates(“UAE”) markets.19

As a result, the United States decided 
to increase tariffs on a range of imports 

from EU member States (i.e. 10% on 
LCA and 25% on agricultural and other 
products), with the bulk of the tariffs 
applied to imports from France, Germany, 
Spain, and the United Kingdom.20

Finally, while the arbitration proceeding 
was pending, the EU commenced a 
second compliance proceeding, alleging 
that it had withdrawn the subsidies as a 
result of various developments and 
revisions to LA/MSF related to both the 
A380 and the A350XWB. The EU 
requested consultations with the US on 29 
May 2018 and, subsequently, requested 
the establishment of a second Compliance 
Panel on 31 July 2018. The second 
Compliance Panel circulated its report on 
2 December 2019. 

Broadly speaking, the second 
Compliance Panel rejected the EU’s 
claims. With respect to the EU’s claimed 
withdrawal of subsidies, the Compliance 
Panel concluded that the LA/MSF 
subsidies for the A380 and A350XWB 
“have not been withdrawn” pursuant to 
Article 7.8.21 Specifically, among others, 
the second Compliance Panel found that 

18 On 9 December 2011, the United States requested arbitration to determine the level of countermeasures it could 
take pursuant to Article 22.6 of the DSU and Article 7.9 of the SCM Agreement. Upon a joint request from 
the parties, the Arbitrator suspended the proceedings from 20 January 2012 until either party requested the 
resumption of its work. 

19 For a critical review of this Arbitrators’ Decision see Mavroidis and Saggi, “Making Sense of the Arbitrator’s Ruling 
in DS316 EC and Certain Member States – Measures Affecting Trade in Large Civil Aircraft (Article 22.6-EC): 
A Jigsaw Puzzle with (at Least) a Couple Missing Pieces, European University Institute, Robert Schuman Centre 
for Advanced Studies, Global Governance Programme Working paper No. RSCAS 2020/44 (2020). 

20 See https://ustr.gov/about-us/policy-offices/press-office/press-releases/2020/august/ustr-modifies-75-billio
n-wto-award-implementation-relating-illegal-airbus-subsidies.

21 See Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 II – EU), para. 7.259. 
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the claim that the repayment of the UK 
A350XWB LA/MSF agreement on its 
subsidized terms achieved the withdrawal 
of the subsidy could not be sustained 
because the full repayment of a loan on 
subsidized terms does not alone “remove” 
the subsidy or otherwise bring the life of 
a subsidy to an end, but rather confirms 
that a subsidy has been fully provided. It 
also found that the European Union had 
failed to show that a commercial lender, 
faced with the likely termination of the 
A380 program, would have entered into 
the A380 LA/MSF amendments on the 
terms agreed between Airbus and the 
Airbus governments.22 The second 
Compliance Panel likewise found that the 
EU had not removed the adverse effects 
of the subsidies, because those subsidies 
continued to be a “genuine and 
substantial” cause of impedance and lost 
sales.23

Interestingly, the second Compliance 
Panel also addressed the announced 
termination of the A380 program. It 
found that the announcement of the 
wind-down of A380 LA/MSF did not, on 
its own, “withdraw” the subsidy or 
remove the present adverse effects of the 

A380 LA/MSF subsidies as long as 
aircraft were still being produced and 
delivered.24 Furthermore, the second 
Compliance Panel came to the conclusion 
that the “product” effects of the 
A350XWB LA/MSF subsidies on the 
A350XWB family in the twin-aisle 
product market were a “genuine and 
substantial” cause of the impedance of the 
US like product imports into the EU 
market under Article 6.3(a) and US like 
product exports to China, Korea and 
Singapore under Article 6.3(b), thereby 
constituting serious prejudice to US 
interests under Article 5(c).25 The second 
Compliance Panel further found that the 
latter “product” effects were a “genuine 
and substantial” cause of significant lost 
sales to the US LCA industry in the 
global market for twin-aisle LCA under 
Article 6.3(c), constituting serious 
prejudice to US interests under Article 
5(c).26

The EU appealed the report on 6 
December 2019, just before the Appellate 
Body stopped functioning on 11 
December 2019.27 The handling of the 
appeal will need to wait until new 
Appellate Body appointments are made. 

22 Ibid.. 
23 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 II – EU), paras. 7.418-7.430.

24 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 II – EU), paras. 7.246-7.259.

25 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 II – EU), paras. 7.246-7.259.

26 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 II – EU), para. 7.445. 

27 Notification of an appeal under Article 21.5 of the DSU by the European Union, EC and certain member States, 
WT/DS316/43, adopted 11 December 2019.
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In sum, the dispute over Airbus subsidies 
started in 2004 and is ongoing. 

2. US – Large Civil Aircraft (2nd 

Complaint) (DS353)

The day after the US requested 
consultations in DS316, the EU requested 
its own consultations with the US 
alleging that the US was providing direct 
and indirect subsidies to Boeing, causing 
adverse effects to the EU. This was the 
dispute known as United States – 
Measures Affecting Trade in Large Civil 
Aircraft (DS317). However, a number of 
procedural issues arose during the 
consultations phase which led the EU to 
start the process anew in a second 
complaint. It thus filed a new request for 
consultations with the US on 27 June 
2005 and, subsequently, requested the 
establishment of a panel on 20 January 
2006. This is the dispute United States – 
Measures Affecting Trade in Large Civil 
Aircraft (Second Complaint) (DS353).

The EU claimed that a variety of 
Federal and State measures provided 
either directly or indirectly to Boeing 
constituted prohibited and/or actionable 

subsidies under the SCM Agreement. The 
Panel circulated its report on 31 March 
2011. It estimated that the amount of the 
specific subsidies to Boeing’s LCA 
division was “at least” USD 5.3 billion 
over the period 1989-2006.28

In addition to a large variety of 
tax-related measures to support Boeing, 
the EU challenged various “payments” 
and “free access to NASA facilities, 
equipment and employees” provided by 
NASA to Boeing through various 
contracts related to R&D programs.29 The 
Panel largely sided with the EU to 
conclude that the awarding of R&D 
contracts that Boeing was performing for 
NASA were in fact indirect subsidies to 
Boeing. In particular, on the R&D-related 
support, the Panel concluded that “no 
commercial entity, i.e. no private entity 
acting pursuant to commercial 
considerations, would provide payments 
(and access to its facilities and personnel) 
to another commercial entity on the 
condition that the other entity perform 
R&D activities principally for the benefit 
and use of that other entity”.30 The Panel 
therefore found a benefit, and in turn, a 
subsidy, to exist.31 With respect to 

28 Panel Report, Panel Report, United States – Measures Affecting Trade in Large Civil Aircraft (Second Complaint), 
WT/DS353/R, adopted 23 March 2012, as modified by Appellate Body Report WT/DS353/AB/R, para. 7.1433 
(“US – Large Civil Aircraft (2nd complaint)”).

29 Panel Report, US – Large Civil Aircraft (2nd complaint), para. 7.944. These include “Advanced Composites 
Technology (‘ACT’), High Speed Research (‘HSR’), Advanced Subsonic Technology (‘AST’), High Performance 
Computing and Communications (‘HPCC’), Aviation Safety, Quiet Aircraft Technology (‘QAT’), Vehicle Systems 
(‘VSP’), and Research and Technology Base (‘R&T Base’)” (footnotes omitted). 

30 Panel Report, US – Large Civil Aircraft (2nd complaint), para. 7.1039.
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specificity, the EU asserted that the 
subsidies were de jure specific on account 
of the “subject matter of the research” 
while the United States stated that 
“NASA’s wind tunnel services are ‘used 
by a wide range of industries across the 
U.S. economic spectrum.’”32 The Panel 
rejected the US Argument and found, in 
turn, that the NASA subsidies were 
specific to Boeing under Article 2. 

Similar to its claims regarding NASA, 
the EU challenged payments by the 
Department of Defense (“DOD”) to 
Boeing for R&D, in this context related 
to “dual-use” (i.e., military and commercial) 
aerospace technology under 23 different 
programs.33 Such payments were made 
under either “procurement contracts” 
(similar to those for NASA) or 
“assistance instruments”.34 Examining 
whether the R&D contracts were actually 
the purchase of a service – which would 
not be covered by SCM Article 1 - the 
Panel found that certain of the DOD 

R&D measures were specific subsidies, 
depending on the type of agreement.35

The EU challenged the “transfer” of 
certain patent and data rights by NASA 
and DOD in connection with the R&D 
contracts between these government 
agencies and Boeing, respectively.36 Such 
transfers, the EU contended, enabled 
Boeing to “exploit the results” of NASA 
and DOD research programs by, inter 
alia, waiving valuable patent rights, and 
providing access to certain data and trade 
secrets that arise from government funded 
research.37 The Panel rejected the EU’s 
arguments. For example, with respect to 
patent rights, the Panel considered that 
analysis under Article 1 was not 
necessary, because it was clear that the 
subsidy was not specific. This was 
because, the Panel explained, “the 
allocation of patent rights is uniform 
under all U.S. government R&D contracts, 
agreements, and grants, in respect of all 
U.S. government departments and agencies, 

31 Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1040-7.1041. 

32 Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1042, 7.1046. 

33 Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1111, 7.1116.

34 Panel Report, US – Large Civil Aircraft (2nd complaint), para. 7.1115. 

35 See Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1139-7.1171. In particular, based on the 
test it developed of whether the principal benefit of the R&D research was for DOD or rather for Boeing, the 
Panel concluded that “the evidence demonstrates that the work Boeing performed under its aeronautics R&D 
“assistance instruments” with {US}DOD was principally for the benefit and use of Boeing itself. Accordingly, 
the Panel concludes that {US}DOD’s R&D agreements (i.e. “assistance instruments”) with Boeing are not properly 
characterized as “purchases of services”. Therefore, the Panel finds that the payments made to Boeing under 
these agreements are covered by Article 1.1(a)(1)(i) of the SCM Agreement as a direct transfer of funds. The 
Panel further finds that the access to {US}DOD facilities provided to Boeing under these agreements constitutes 
a provision of goods or services within the meaning of Article 1.1(a)(1)(iii) of the SCM Agreement”. Panel Report, 
United States – Large Civil Aircraft (2nd Complaint), para. 7.1171.

36 Panel Report, US – Large Civil Aircraft (2nd complaint)., para. 7.1258. 

37 Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1260-7.1261. 
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for all enterprises in all sectors”.38 
The Panel found that these measures 

caused serious prejudice to the interests of 
the EU. It found that “the aeronautics 
R&D subsidies contributed in a genuine 
and substantial way to Boeing’s 
development of technologies for the 787 
and that, in the light of the conditions of 
competition in the LCA industry, … 

conferred a competitive advantage on 
Boeing”.39 In turn, “the effect of the 
aeronautics R&D subsidies is a threat of 
displacement and impedance of European 
Communities’ exports from third country 
markets within the meaning of Article 
6.3(b) … , with respect to the 200-300 
seat wide-body LCA product market, and 
significant lost sales and significant price 
suppression, within the meaning of 
Article 6.3(c) … with respect to that 
product market”, thereby generating 
serious prejudice to the EU’s interests 
under SCM Article 5(c).40 The basis for 
this decision was that the subsidies 
enabled Boeing to sell the new, more 
technologically advanced 787 in this 
product market, which led Airbus to lose 
orders for the A330 and the A350 from 
airlines in Australia, Ethiopia, Kenya and 

Iceland.41 Airbus also lowered the prices 
of these LCA to compete, which the 
Panel concluded constituted significant 
price suppression.42

The Panel also considered a number of 
tax incentives that had been challenged by 
the EU. It concluded that the Foreign 
Sales Corporation tax system and the 
State of Washington B&O tax subsidies 
displaced and impeded the EU’s exports 
from third country markets within the 
meaning of SCM Article 6.3(b), and 
caused significant price suppression and 
significant lost sales within the meaning 
of Article 6.3(c) in that product market. 

Both the United States and the EU 
appealed specific Panel findings to the 
Appellate Body in April 2011. 

The Appellate Body rejected the 
Panel’s “principal benefit” test for 
examining whether the NASA and DOD 
R&D contracts provided a financial 
contribution and considered that both 
were more akin to a joint venture than the 
purchase of a service. It thus declared 
moot and of no legal effect the findings 
of the Panel on this point and considered 
that these R&D contracts were covered as 
a form of direct transfer of funds.43 

38 Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1276, 7.1294.

39 Panel Report, US – Large Civil Aircraft (2nd complaint), para. 7.1773. 

40 Panel Report, US – Large Civil Aircraft (2nd complaint), paras. 7.1797, 7.184. 

41 Panel Report, US – Large Civil Aircraft (2nd complaint), para. 7.1794. 

42 Panel Report, US – Large Civil Aircraft (2nd complaint), para. 7.1794.

43 Appellate Body Report, US –Large Civil Aircraft (2nd Complaint), paras. 597, 611, 624. This “joint venture” finding 
was rightly criticized in Neven and Sykes, “United States – Measures Affecting Trade in Large Civil Aircraft 
(Second Complaint), World Trade Review, (2014)”, 13:2, pp. 281-298, pp. 285-289.
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However, overall, the Appellate Body 
upheld the Panel’s findings that certain 
aeronautics R&D subsidies caused serious 
prejudice to the EC within the meaning of 
SCM Articles 5(c), and 6.3(b)-(c), but 
reversed certain aspects of its findings 
related to the threat of displacement in 
certain markets. It further reversed a 
series of findings by the Panel related to 
the serious prejudice caused by the 
FSC/ETI tax regime, and certain 
Washington State and Kansas tax 
subsidies. The Appellate Body circulated 
its report to the WTO membership on 12 
March 2012. 

Interestingly, for example, the 
Appellate Body reversed the Panel’s 
findings with respect to benefit, in light 
of the fact that the Panel “did not make 
a proper comparison of the terms of the 
NASA procurement contracts and the 
USDOD assistance instruments with the 
terms of a market transaction as required 
under Article 1.1(b)”.44 However, 
completing the analysis, the Appellate 
Body concluded that the subsidies 
conferred a benefit on Boeing because, 
under the R&D contracts in question, 

“Boeing obtained more and NASA and 
the USDOD obtained less than they 
would have obtained in the market”, 
which was enough to confer a benefit.45 

The Appellate Body also reversed a 
number of findings related to the 
technology and price effects of the 
subsidies, and considered that the Panel 
failed to appreciate the collective effects 
of the various subsidies. Nevertheless, it 
maintained the Panel’s recommendation 
pursuant to SCM Agreement Article 7.8 
with respect to any findings of the Panel 
that it upheld (i.e., that the United States, 
for those subsidies found to have caused 
adverse effects, “take appropriate steps to 
remove the adverse effects … or to 
withdraw the subsidy”).46

On 23 September 2012, the US 
informed the DSB that it had taken steps 
to bring its measures into conformity with 
its WTO obligations and thus complied 
with the DSB’s recommendations and 
rulings. The EU disagreed and, on 11 
October 2012, the EU requested the 
establishment of a Compliance Panel. The 
Compliance Panel circulated its report on 
9 June 2017.

The Compliance Panel concluded that 
“the allocation of patent rights and related 
licence rights under the amended 
procurement contracts and assistance 
instruments remains more favourable to 
Boeing as commissioned party than the 
corresponding allocations to 
commissioned parties under the private 

44 Appellate Body Report, US –Large Civil Aircraft (2nd Complaint), para. 647. 

45 Appellate Body Report, US –Large Civil Aircraft (2nd Complaint), paras. 662, 666.

46 Appellate Body Report, US –Large Civil Aircraft (2nd Complaint), para. 1352. 
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collaborative R&D agreements before the 
Panel”.47 It therefore concluded that the 
United States had failed to withdraw this 
subsidy in accordance with Article 7.8.48 
The Panel also looked at “new” subsidies 
that the United States either granted or 
maintained after 2006 (i.e., the end of the 
period examined by the original Panel and 
the Appellate Body). It found that, by 
granting or maintaining a number of these 
subsidies after the end of the 
implementation period, the United States 
failed to withdraw the subsidy in 
accordance with SCM Article 7.8. At the 
same time, the Panel found that the EU 
had failed to establish that multiple 
measures alleged by the EU were specific 
subsidies.49

The Compliance Panel issued a split 
ruling, finding generally that the R&D 
subsidies were not a genuine and 
substantial cause of significant lost sales, 
significant price suppression, or impedance 
of imports to the US market or exports to 
other markets, for both single aisle and 

twin-aisle LCA. At the same time, it 
concluded that the Washington State 
B&O tax subsidies were a genuine and 
substantial cause of significant lost sales, 
and a threat of impedance of exports in 
the single aisle LCA market. In particular, 
the effects of the Washington State B&O 
tax rate reduction were a genuine and 
substantial cause of significant lost sales, 
under SCM Articles 5(c) and 6.3(c), of 
new A320 models in the single-aisle LCA 
market, with respect to sales campaigns 
for FlyDubai in 2014, Air Canada in 
2013, and Icelandair in 2013.50 And the 
effects of the Washington State B&O tax 
rate reduction were a genuine and 
substantial cause of a threat of impedance 
of imports of new A320 models to the 
US single- aisle market, and a threat of 
impedance of exports of Airbus 
single-aisle LCA in the United Arab 
Emirates third country market, under 
Articles 5(c) and 6.3(a).51 

Based on the above findings, the 
Compliance Panel ruled that, by continu-

47 Panel Report, United States – Measures Large Civil Aircraft (Second Complaint) (Recourse by the European Union 
to Article 21.5 of the DSU), WT/DS353/RW, adopted 11 April 2019 as modified by Appellate Body Report 
WT/DS353/AB/RW, para. 8.45 (“US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU)”). 

48 Panel Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), para. 8.50. 

49 These were as follows: certain transactions pursuant to pre-2007 and post-2006 DOD procurement contracts; 
(2) tax exemptions and exclusions under FSC/ETI (and successor) legislation; tax abatements provided through 
IRBs issued by the City of Wichita; South Carolina sub-lease of the Project Site; South Carolina provision of 
Gemini and Emerald facilities and infrastructure; South Carolina fee-in-lieu-of taxes arrangements; South 
Carolina corporate income tax credits in connection with designation of Project Gemini and Project Emerald 
portions of the Project Site as part of same multi-county industrial park; the South Carolina Income Allocation 
and Apportionment Agreement; and the South Carolina workforce recruitment, training and development 
program.

50 Panel Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), paras. 9.378-9.407.

51 Panel Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), paras. 9.408-9.444.
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ing to violate SCM Articles 5(c), 6.3(a), 
6.3(b) and 6.3(c) through the measures 
that it had found to be specific subsidies, 
the United States failed to comply with 
the DSB recommendations and rulings.52

Both the EU and the US appealed 
specific Panel findings to the Appellate 
Body. The Appellate Body circulated its 
report on 28 March 2019. It was a split 
decision with a number of findings 
reversing the Panel’s finding while 
upholding other findings.

For example, the Appellate Body found 
a number of violations of Article 11 of 
the DSU by the Panel, including in 
respect of its examination of the evidence 
related to the DOD R&D procurement 
contracts. It also reversed the Panel’s 
approach to the characterization of the 
DOD R&D procurement contracts but 
found that it was unable to complete the 
legal analysis, leaving the issue 
unresolved.53 Moreover, it reversed the 
Compliance Panel’s findings with respect 
to the EU’s failure to establish that the 
pre-2007 aeronautics R&D subsidies were 
a genuine and substantial cause of any of 
the forms of serious prejudice alleged 
with respect to the A350XWB and the 
new A320neo in the post-implementation 

period.54 However, the Appellate Body 
was unable to complete the analysis 
regarding whether there remained 
acceleration effects of the pre-2007 
aeronautics R&D subsidies in the 
post-implementation period.55 At the same 
time, the Appellate Body affirmed the 
Compliance Panel’s interpretation of 
Articles 5 and 6.3, and found that it did 
not violate DSU Article 11 when 
evaluating the price effects of the tied tax 
subsidies.56 It therefore upheld the Panel’s 
finding that the EU failed to establish that 
the tied tax subsidies cause serious 
prejudice under SCM Articles 5(c) and 
6.3, in the twin-aisle LCA market in the 
post-implementation period.57 The 
Appellate Body further upheld the 
Compliance Panel’s findings that the EU 
established that the tied tax subsidies 
caused significant lost sales under Articles 
5(c) and 6.3(c) in the single-aisle LCA 
market, with respect to three sales 
campaigns in the post-implementation 
period. It further affirmed the Compliance 
Panel’s finding of a threat of impedance 
of imports of Airbus single-aisle LCA to 
the US and exports of Airbus single-aisle 
LCA to the UAE, under Articles 5(c) and 
6.3(a)-(b), in the post-implementation 

52 Panel Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), paras. 11.10-11.12.

53 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), para. 5.118.

54 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), para. 5.421.

55 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), paras. 5.244-5.443.

56 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), paras. 5.463-5.512.

57 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), paras. 5.513-5.524.
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period. 
In light of the above, the Appellate 

Body recommended that “the DSB 
request the United States to bring its 
measures found in this Report, and in the 
Panel Report as modified by this Report, 
to be inconsistent with the SCM 
Agreement, into conformity with its 
obligations under that Agreement”.58

On 5 June 2019, following the 
Appellate Body’s finding that the US had 
failed to bring its measures into 
conformity, the EU requested to resume 
the arbitration proceeding it had started in 
2012 to determine the level of 
countermeasures it could adopt as a result 
of the US’ failure to comply.

On 13 October 2020, the Arbitrators 
released their Decision, determining that 
the EU could request authorization from 
the DSB to take countermeasures at a 
level not exceeding USD 3.9 billion 
annually. The award was less than the 
USD 12 billion annual amount sought by 
the EU. Pursuant to the Decision, the 
countermeasures adopted by the EU may 
take the form of (1) the suspension of 
tariff concessions and related obligations 
under the GATT 1994 and/or the SCM 
Agreement, or (2) the suspension of 
horizontal or sectoral commitments and 
obligations contained in the EU services 

schedule under the GATS.
On 9 November 2020, EU Trade 

Commissioner Valdis Dombrovskis an-
nounced the adoption by the European 
Commission of a list of US products af-
fected by EU retaliatory tariffs, as au-
thorized by the Arbitrators’ Decision. To 
that extent, the European Commission 
adopted Implementing Regulation (EU) 
2020/1646, dated 7 November 2020. The 
Annexes to Regulation 2020/1646 specify 
the products to which the retaliatory tar-
iffs apply. Annex I puts in place a 15% 
retaliatory tariff on United States’ LCA 
imported into the EU. Annex II specifies 
a 25% retaliatory tariff on a variety of US 
products, including chocolate bars, tomato 
ketchup, certain types of liquor, light to-
bacco, tractors, salmon, seaweeds, vanilla, 
orange juice, games, and many other 
products.59

3. DS487 United States – 
Conditional Tax Incentives for 

Large Civil Aircraft 

Separate to its challenge in DS353, the 
EU launched a specific dispute against the 
US concerning certain tax incentives to 
Boeing from the State of Washington. 
This challenge in US – Tax Incentives has 
been referred to as the “Baby Boeing” 

58 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint) (Article 21.5 – EU), para. 6.18. 

59 See Commission Implementing Regulation (EU) 2020/1646 of 7 November 2020, 
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32020R1646&from=EN.
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dispute. 
The challenged tax measures were 

alleged to offer incentives to local 
production of large civil aircraft in the 
State of Washington. The EU estimated 
the tax breaks to be worth several billion 
dollars. The case focused on so-called 
“siting” provisions. One set of tax 
incentives was available “upon the siting 
of a significant commercial airplane 
manufacturing program” in Washington 
State, a condition met by Boeing’s 777X 
aircraft program. The other siting 
provision stated that certain incentives 
would no longer apply if any final 
assembly or wing assembly of a 
commercial airplane was “sited outside of 
Washington”. The EU argued that the 
siting provisions were prohibited import 
substitution subsidies under SCM Articles 
3.1(b) and 3.2, i.e., subsidies contingent 
upon the use of domestic over imported 
goods. 

The EU requested consultations with 
the US on 19 December 2014, and the 
panel was established on 23 February 
2015. Overall, the Panel found that the 
challenged tax measures constituted 
subsidies under the SCM Agreement, and 
that the EU was successful in 
demonstrating that one measure was 
contingent on the use of domestic over 
imported goods. Thus, the US was found 

to have provided a prohibited subsidy. 
Both the US and the EU appealed 

certain findings of the panel, in December 
2016 and January 2017 respectively. 
Overall, the Appellate Body ruled in 
favor of the US on all issues. It found 
that in order to establish a prohibited 
import substitution subsidy it must be 
demonstrated that there is a condition 
requiring the use of domestic over 
imported goods. The Appellate Body 
found no such requirement in the 
Washington State laws. The Appellate 
Body found that since “it is the location 
of production, not the imported or 
domestic origin of the resulting product, 
that would trigger the loss of the B&O 
aerospace tax rate”60, there is no import 
substitution contingency. 

Ⅲ. THE CONTRIBUTION OF 
THE AIRCRAFT 
DISPUTES TO THE 
INTERPRETATION OF 
THE SCM AGREEMENT 

The aircraft disputes involved a large 
number of provisions of the SCM 
Agreement and thus contributed sig-
nificantly to the “jurisprudence” related to 
the disciplines imposed on subsidies by 
the SCM Agreement. The literally thou-

60 Appellate Body Report, United States – Conditional Tax Incentives for Large Civil Aircraft, WT/DS487/AB/R 
adopted 4 September 2017, modifying Panel Report WT/DS487/R, para. 5.73 (“US – Tax Incentives”).
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sands of pages of jurisprudence on 
Articles 1, 2, 3, 5 and 6 of the SCM 
Agreement have elaborated on the defi-
nition of a subsidy, the determination of 
specificity, export contingency and import 
substitution, and the determination of var-
ious forms of adverse effects and their 
causal relationship with the subsidies 
found to exist. 

Below, we focus on a few of the most 
important “clarifications” offered by the 
panels and Appellate Body in the context 
of these aircraft disputes and critically 
discuss the guidance offered by the 
Appellate Body. 

1. Determining “benefit” when there 

is no market

Article 1.1 of the SCM Agreement 
provides that “a subsidy shall be deemed 
to exist if … there is a financial 
contribution by a government or any 
public body within the territory of a 
Member … and a benefit is thereby 
conferred”. In calculating the benefit of a 
subsidy, Article 14 of the SCM 
Agreement provides that any calculation 
method must be consistent with certain 
guidelines. It provides specific guidelines 
for four types of financial contributions. 

However, the term “benefit” is not 

otherwise defined in the SCM Agreement. 
In US – Large Civil Aircraft (2nd 
complaint), the Appellate Body recalled 
its earlier jurisprudence that a 
determination of subsidy “benefit” seeks 
to identify whether the financial 
contribution has made “the recipient 
‘better off’ than it would otherwise have 
been, absent that contribution”.61 

Examining whether a financial con-
tribution has made the recipient “better 
off” will depend on what the starting po-
sition is and which markets are under 
consideration. The SCM Agreement does 
not expressly address these different sce-
narios but WTO panels and the Appellate 
Body have had to address these issues, 
and their jurisprudence offers some lim-
ited guidance. For example, in the aircraft 
context, the financing for new aircraft 
Airbus models required such high upfront 
expenses and was so risky that Airbus 
was unable to find proper financing on 
the market, and thus turned to the various 
governments which have been providing 
“launch aid” since the 1970s. 

The question arose whether and how to 
examine whether the conditions of the 
financing (i.e. essentially success-dependent 
loans) granted by the EU member States, 
including the applicable interest rates 
conferred a benefit. In other words, which 

61 Appellate Body Report, US – Large Civil Aircraft (2nd complaint), paras. 635-636, 662, and 690 (referring to 
Appellate Body Report, Canada – Measures Affecting the Export of Civilian Aircraft, WT/DS70/AB/R adopted 
20 August 1999, modifying Panel Report WT/DS70/R, para. 157 (“Canada – Aircraft”)). 
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“market” benchmark to use when there is 
no real market? 

This seems like an easy situation. If the 
Government feels it necessary to take 
over the risk of launching a new model 
and providing the investment necessary to 
overcome the significant hurdle of 
development costs, it appears difficult to 
conclude that there was no benefit for the 
recipient. The Panel and Appellate Body 
did not follow this rather straightforward 
approach and entered into a complex 
analysis involving discussions about the 
proper risk premium to examine if the 
interest rates in question reflected a 
market benchmark. The Panel and 
Appellate Body entertained arguments 
that the governments had to be seen as 
inside investors, and that their continued 
investment, for example even at a time at 
which certain Airbus companies were in 
financial difficulties, or when the decision 
had to be made on whether to continue 
with the A380 program, were similar to a 
situation of distressed debt. Although it 
was very likely unnecessary for the Panel 
and Appellate Body to engage with such 
complex arguments, their discussion of 
notions of “inside investors” and 
“distressed debt”, in the context of a 

market benchmark analysis, provide 
further clarification on how to approach 
such situations.

First, the special situation of 
establishing a proper market benchmark 
based on a sort of inside-investor 
approach arose in EC and certain member 
States – Large Civil Aircraft. The EU had 
argued that the internal rate of return62 of 
each of the investments made by the EU 
member States for the launch of a new 
Airbus aircraft model was in line with the 
“project specific risk premium”. The EU 
proposed that this project-specific risk 
premium be determined by looking at the 
contracts that Airbus had with private 
“risk-sharing suppliers” of Airbus. The 
Panel rejected this approach for a number 
of reasons, including because of the 
potential incentive of these risk-sharing 
suppliers to charge lower rates in order to 
get more work from Airbus in the future.63 
The Appellate Body rejected that 
consideration but did agree with the Panel 
that the risk of these “risk-sharing” 
suppliers had been lowered by the very 
launch aid support under examination and 
therefore underestimated the proper 
“market” based risk premium.64 However, 
the Appellate Body did not otherwise 

62 As explained by the Appellate Body, “The ‘internal rate of return’ (‘IRR’) is the ‘rate of interest which you would 
have to use in discounting the flow over time of net revenue generated by an investment such that the present 
value of the net revenue flows is equal to the capital sum invested. The internal rate of return, therefore, is 
the discount rate at which the net present value of a project is zero’. (Dictionary of Economics, G. Bannock, 
R.E. Baxter, E. Davis (eds) (Profile Books Ltd, 1999), p. 214). Appellate Body Report, EC and certain Member 
States – Large Civil Aircraft, fn. 1827.

63 Appellate Body Report, EC and certain Member States – Large Civil Aircraft, paras. 865, 869.
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reject the idea of using risk-sharing 
suppliers (a sort of inside-investors) as the 
proper benchmark and in fact upheld the 
Panel’s findings using this risk-sharing 
supplier-based benchmark.65 

The EU argued that the Panel’s 
statement about suppliers having an 
incentive to lower their expected rates of 
return “appears to be premised on a 
suggestion that the actions of a market 
actor that has an existing business 
relationship with a company that is 
allegedly subsidized cannot serve as a 
benchmark because they would somehow 
be tainted”, alleging that this rejection 
had been based on the notion of the 
outside/inside investor approach that was 
rejected by the Appellate Body in Japan 
– DRAMs (Korea). The European Union 
contended that, for risk-sharing supplier 
agreements negotiated at arm’s length, 
there is simply no justification to 
conclude that the agreed rates do not 
reflect the market. The Appellate Body 
did “not agree with the European Union 
that the Panel based its conclusion on a 
distinction between inside and outside 
investors, contrary to the Appellate 
Body’s statement in Japan – DRAMs 
(Korea) that such distinction was not 
‘helpful’”. The Appellate Body stated that 

it understood the Panel to have referred 
appropriately “to broader aspects of the 
relationship between the risk-sharing 
suppliers and Airbus and strategic 
considerations that could influence the 
rate of return of the risk-sharing 
suppliers”.66 Although it did find fault 
with certain aspects of the Panel’s 
reasoning, it thus ultimately upheld the 
Panel’s findings.

However, the Panel and Appellate 
Body also rejected the United States’ 
approach of using the rates of return 
demanded by venture funds as the proper 
basis, since such funds normally invest in 
smaller, high-risk companies at an early 
stage of the project. This is different from 
an established large company such as 
Airbus, with a series of successful aircraft 
models to demonstrate its chances of 
success. The Appellate Body also 
considered that it was thus inconsistent of 
the Panel to nevertheless have used the 
venture-based US risk premium as part of 
the range of risk premiums.67 A venture 
fund would be the ultimate “outside 
investor”, while the governments had 
experience with Airbus and an incentive 
resulting from previous successful models 
to invest. 

In the context of this debate, the 

64 Appellate Body Report, EC and certain Member States – Large Civil Aircraft, paras. 903 - 907.

65 Appellate Body Report, EC and certain Member States – Large Civil Aircraft, paras. 923 - 929.

66 Appellate Body Report, EC and certain Member States – Large Civil Aircraft, para. 912.

67 Appellate Body Report, EC and certain Member States – Large Civil Aircraft, paras. 811, 822, 894-895.
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Appellate Body explained the ex ante 
approach to the rationality of an 
investment that must be taken, unrelated 
to the outside/inside investor approach. 
Essentially, this is the test for determining 
whether an investment is commercially 
reasonable or whether it confers a benefit:

Because the assessment focuses on the mo-
ment in time when the lender and borrower 
commit to the transaction, it must look at how 
the loan is structured and how risk is factored 
in, rather than looking at how the loan ac-
tually performs over time. Such ex ante analy-
sis of financial transactions is commonly used 
and appropriate financial models have been 
developed for these purposes. The analysis 
from a financial perspective proceeds as 
follows. The investor commits resources to an 
investment in the expectation of a future 
stream of earnings that will provide a positive 
return on the investment made. In deciding 
whether to commit resources to a particular 
investment, the investor will consider alter-
native investment opportunities. The investor 
will make its decision to invest on the basis 
of information available at the time the deci-
sion is made about market conditions and pro-
jections about how those economic conditions 
are likely to develop (future demand and price 
for the product, future costs, etc.). The in-
formation available will be, in most cases, 
imperfect. The investor does not have perfect 
foresight and thus there is always some like-
lihood, in some instances a sizeable one, that 
the investor’s projections will deviate sig-

nificantly from what actually transpires. 
Hence, determining whether the investment 
was commercially rational is to be ascertained 
based on the information that was available to 
the investor at the time the decision to invest 
was made. The commercial rationality of an 
investment cannot be ascertained on the basis 
of how the investment in fact performed be-
cause such an analysis has nothing useful to 
say about the basis upon which the investment 
was made. The investment could have earned 
a rate of return that exceeded, or was less 
than, the going market rate, but it was not 
predetermined to do so.68

Second, the SCM Agreement does not contain 
any specific guidance or disciplines with re-
spect to distressed markets, nor have WTO 
panels and the Appellate Body significantly 
engaged with the status of such markets under 
the SCM Agreement. In Japan – DRAMs 
(Korea), in underscoring that market bench-
marks must be used in assessing subsidy ben-
efits and that markets may come in many dif-
ferent forms, the Appellate Body noted:

The terms of a financial transaction must be 
assessed against the terms that would result 
from unconstrained exchange in the relevant 
market. The relevant market may be more or 
less developed; it may be made up of many or 
few participants. By way of example, there 
are now well-established markets in many 
economies for distressed debt, and a variety of 
financial instruments are traded on these 
markets.69

68 Appellate Body Report, EC and certain Member States – Large Civil Aircraft, para. 836.
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In this dispute, the reference to 
“distressed debt” was made to support the 
point that markets may look very 
differently depending on the particular 
circumstances at issue, but that whatever 
the informational constraints may be, it is 
always a market-determined benchmark 
that must be used for the assessment of a 
subsidy benefit. Thus, in a situation 
where a “distressed” company is 
involved, the correct analytical approach 
is to establish what “rational” investors 
would have done with respect to that 
“distressed” company. If no vulture fund 
is willing to invest in the distressed 
company, this suggests that the 
government was not acting as a rational 
investor when it decided to nevertheless 
provide equity capital to that distressed 
company. 

This was also the approach taken by 
the Appellate Body in EC and certain 
member States – Large Civil Aircraft. The 
EU challenged a Panel finding on the 
subsidy benefit concerning the transfer of 
certain shares, arguing essentially that the 
Panel failed to recognize the evidence 
showing that the shares had been 
transferred on market terms.70 The 
transaction in question concerned an 
equity investment in a financially 

distressed company, Aérospatiale, which 
involved consolidation of assets and 
subsequent public offering of shares.

The Appellate Body noted that Article 
14(a) of the SCM Agreement focuses the 
inquiry on the “investment decision”, 
which reflects an ex ante assessment of 
the equity investment (i.e. taking into ac-
count the costs and expected returns of 
the transaction as compared to the usual 
investment practice of private investors at 
the moment the decision to invest is un-
dertaken). It noted that, in its analysis of 
benefit, the panel considered that the fact 
that Aérospatiale was undercapitalized did 
not necessarily mean that a private invest-
or would not have provided capital to the 
company. 

However, in the Appellate Body’s 
view, the Panel failed to identify the 
correct “investment decision” and, thus, 
the finding of whether the company was 
in a position to attract private capital was 
not made in light of the “particular costs 
and expected returns associated with that 
decision”.71 Specifically, the Appellate 
Body found that the Panel did not address 
factors relating to the distressed nature of 
the company:

A distressed company can be revived through 

69 Appellate Body Report, Japan – Countervailing Duties on Dynamic Random Access Memories from Korea, 
WT/DS336/AB/R, adopted 17 December 2007 modifying Panel Report WT/DS336/R, para. 172 (“Japan – DRAMs 
(Korea)”).

70 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1018.

71 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 1019-1024.
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a restructuring in the form of an equity in-
fusion if the reconstituted company is expected 
to generate sufficient synergies or profits to 
secure a market return. The panel, however, 
appears to have limited its conclusion to an 
assessment of the financial health of 
Aérospatiale immediately prior to the share 
transfer. As we have noted, although the 
Panel referred to the prospective con-
solidation and privatization of the French 
Government’s holdings in Aérospatiale and 
Dassault Aviation, it did so only to conclude 
that there were strategic interests associated 
with accelerating the process of privatization 
to strengthen the French Government’s posi-
tion in the overall consolidation of the 
European aerospace industry. This, however, 
failed to engage the central question of 
whether the anticipated returns of the equity 
investment were sufficient to justify the costs, 
including the loss of control of Dassault 
Aviation, of transferring the French 
Government’s stake in Dassault Aviation to 
Aérospatiale.72

In sum, a distressed company can be 
“rationally” revived through a restructur-
ing in the form of an equity infusion if 
the reconstituted company is expected to 
generate sufficient synergies or profits to 
secure a market return. This is what a 
panel is to examine, according to the 
Appellate Body. It is not simply about the 
financial health of the company before the 
investment, but the focus should rather be 

on what the prospects are in terms of the 
rate of return for such an investment. 
Therefore, the proper benchmark is the 
“distressed debt” market and the analysis 
must fully take into account the distressed 
nature of the investment in question, i.e. 
the costs and expected returns of the 
transaction, as compared to the usual in-
vestment practice of private investors.

The Panel and Appellate Body thus 
provided an important clarification for ad-
dressing government financing for costly 
and risky projects, as well as for compa-
nies that are undergoing restructuring. 
That is helpful even if the level of guid-
ance remains vague and leaves important 
questions unanswered. For example, the 
Panel or Appellate Body did not clarify 
how to go about calculating the proj-
ect-specific “risk premium”. It rejected 
the project-specific risk premium calcu-
lated by the US expert as too high, and 
also did not approve the EU proposed risk 
premium, simply noting that even assum-
ing this risk premium was adequate, the 
EU financing was still based on an inter-
est rate that was below the market rate. 
Perhaps the most important lesson to be 
learned from this unduly lengthy and 
complex debate about the beneficial na-
ture of the “launch aid” given by the vari-
ous governments is that it would be pru-
dent to include a process that provides an 

72 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1024.
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assessment of the commercially rational 
basis of an investment decision prior to 
the financing being provided. Following 
the process that a commercial investor 
goes through before entering into an 
agreement is key to defending a govern-
ment investment, and may avoid the nev-
er-ending battle of experts with no win-
ners in the context of a WTO dispute 
many years after the fact. This being said, 
some realities are difficult to walk away 
from: if the government wants to support 
a company and provide “launch aid”, it 
will likely be considered as having pro-
vided a benefit to that company, leaving 
it better off than it would otherwise have 
been. Maybe that is all that the Panel and 
Appellate Body should have said.

2. Extinction of benefit due to 

share transactions 

Another important issue that dominated 
the subsidy debate in the aircraft disputes 
related to the question of whether a 
subsidy can be (completely or partly) 
“undone”(i.e. extinguished as a result of 
certain intervening events, such as 
privatizations of formerly government- 
owned companies or other more limited 
share transactions by which the 

government extracts its investment). 
In particular, in EC and certain mem-

ber States – Large Civil Aircraft, the EU 
argued that certain subsidies had been ex-
tinguished based on transactions involving 
sales of shares by the government in gov-
ernment-owned companies, which were 
made at arm’s length and for fair market 
value. 

There is a long history to this question 
of privatization and its effect on prior 
subsidization. In US – Countervailing 
Measures on Certain EC Products, the 
Panel followed the guidance from the 
Appellate Body in Lead and Bismuth II. 
The Panel found that whenever a privati-
zation has taken place at arm’s length and 
for fair market value it must be found 
that “no benefit resulting from the prior 
financial contribution (or subsidization) 
continues to accrue to the privatized pro-
ducer”.73 Specifically, the Panel noted 
that “the privatization transaction for fair 
market value includes the repayment to 
the government of the subsidy as valued 
by the market at the time of privatiza-
tion”.74 However, in the subsequent ap-
peal, the Appellate Body surprisingly dis-
agreed with aspects of this finding. The 
Appellate Body found that the Panel had 
essentially created an irrefutable pre-

73 Panel Report, US – Countervailing Measures Concerning Certain Products from the European Communities, 
WT/DS212/R adopted 8 January 2003 as modified by Appellate Body Report WT/DS212/AB/R, para. 8.1(d) (“US 
– Countervailing Measures on Certain EC Products”).

74 Panel Report, US – Countervailing Measures on Certain EC Products, para. 7.72.
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sumption that every time fair market val-
ue is paid, the “benefit” automatically 
disappears. It reasoned that there is no 
such inflexible rule, but rather that the 
presumption is rebuttable. It added that 
the expiry of a benefit derived from 
pre-privatization financial contributions 
following a privatization at arm’s length 
and for fair market value, “depends on 
the facts of each case”.75 For instance, if 
the government shapes “the circumstances 
and conditions in which markets operate”, 
the fair market price of a state-owned en-
terprise is not “necessarily always un-
related to government action”, and the 
privatization does not necessarily ex-
tinguish the subsidy.76

In the aircraft context, the privatizations 
in question were partial, as certain EU 
member State governments maintained 
ownership. In this regard, the US argued 
that only full privatizations could have 
the effect of extinguishing a subsidy, and 
that no such extinguishment could be 
presumed. The EU, on the other hand, 
argued that there is a presumption that 
subsidies are extinguished when there is 
the sale of a producer at arm’s length and 
for fair market value, and that this 
presumption applies to full and partial 
privatizations alike.77

It is interesting to note that the 
Members of the Division of the Appellate 
Body were not able to agree on a 
“common view” of whether “partial 
privatizations and private-to-private sales” 
transactions may extinguish a prior 
subsidy. Instead, each Member of the 
Division set out its separate views:78

∙ One Member was of the view that 
the presumption of the extinction of 
benefits only applied to full privati-
zations, provided the transaction was 
made at arm’s length and for fair 
market value, involving a complete 
or substantial transfer of ownership 
and control.

∙ A second Member argued that the 
presumption of the extinction of 
benefits extended to both full and 
partial privatizations, adding that it is 
a fact-specific determination, and that 
panels must examine the extent to 
which partial privatizations result in 
the transfer of control to new owners 
who paid fair market value for shares 
in the company.

∙ The third Member disputed the case 
law that a subsidy would be ex-
tinguished if a company is sold at 
arm’s-length and for fair market 
value. It noted that the value of a 

75 Appellate Body Report, US – Countervailing Measures on Certain EC Products, paras. 126-127.

76 Appellate Body Report, US – Countervailing Measures on Certain EC Products, para. 124.

77 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 719.

78 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 726.
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company’s assets does not change as 
a result of the mere transfer of own-
ership to a private investor. Given 
that the value of an asset at the time 
of sale incorporates the benefit pre-
viously accrued under a subsidy, the 
subsidy naturally remains unaffected 
by a subsequent partial privatization.

Despite disagreement among the 
Members of the Division, the Appellate 
Body turned to the substance of the issue. 
It noted that the Panel’s approach to the 
question of whether subsidies had been 
extinguished was to examine whether the 
transactions at issue involved changes in 
ownership where (i) benefits resulting 
from a prior non-recurring financial 
contribution (ii) are bestowed on a 
state-owned enterprise (iii) following a 
privatization at arm’s length and for fair 
market value, and (iv) the government 
transfers all, or substantially all, the 
property and retains no controlling 
interest in the privatized producer. Based 
on this test, the Panel had found that none 
of the transactions at issue met the 
criteria for full privatization, and thus the 
prior benefits had not been 
“extinguished”.79

The Appellate Body considered that the 
Panel’s analysis was in error with respect 
to a number of aspects, such as the 

Panel’s failure to address specific 
evidence from the EU that some of the 
transactions were made at arm’s length 
terms and at fair market value. It also 
found that the Panel had not sufficiently 
explained why and how a transfer of 
control might have been relevant for its 
analysis of extinction. Accordingly, the 
Appellate Body reversed the Panel’s 
reasoning and findings that the sale 
transactions did not extinguish a portion 
of past subsidies.80 It was unable to 
complete the legal analysis, as there were 
insufficient factual findings by the Panel 
or undisputed facts on the Panel record.

In the subsequent compliance proceed-
ing in EC and certain member States – 
Large Civil Aircraft, the issue arose again 
as the EU suggested it had achieved com-
pliance through the extinction of certain 
subsidies. The Compliance Panel noted 
the individual views of the Appellate 
Body in relation to whether “partial priva-
tizations and private-to-private sales” 
transactions may extinguish a prior 
subsidy. It found that, “in the absence of 
a single clearly articulated Appellate 
Body view about the extent to which 
‘partial privatizations and private-to-pri-
vate sales’ transactions may extinguish a 
prior subsidy and, therefore, the legal 
standard that should have guided the orig-

79 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 729.

80 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 730-733.
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inal panel’s factual analysis, it is not ap-
parent to us exactly what elements must 
or must not be established in order to ac-
cept or reject the European Union’s 
‘extinction’ arguments in this compliance 
dispute”.81 The Panel noted that only one 
Appellate Body Member accepted that the 
rationale of the full “privatization cases” 
may equally apply in situations of a parti-
al privatization or private-to-private share 
transfers. It considered that “the second 
Appellate Body member appears to have 
cautiously advocated for a fact-specific 
approach to determining whether the ra-
tionale of the ‘privatization cases’ may 
apply to ‘partial privatizations or pri-
vate-to- private’ sales transactions” and 
that “this logic implies that the merits of 
the European Union’s ‘extinction’ argu-
ments should be determined by assessing 
whether the relevant sales transactions: (a) 
were made at ‘arm’s length’; (b) were for 
‘fair market value’; and (c) ‘resulted in a 
transfer of control’ from the State to new 
private owners”.82 That is how it exam-
ined the facts. Applying these three cri-
teria, the Compliance Panel rejected the 
EU’s arguments. It found that the record 
evidence either demonstrated that there 
was no arm’s length transaction or the 
transaction did not result in transfer of 

control.83 The EU did not appeal these 
findings.

In sum, the Appellate Body has found 
that a full privatization, conducted at 
arm’s length and for fair market value 
constitutes a presumption that prior 
subsidies have been extinguished. This is 
not an inflexible rule in all circumstances, 
but rather a presumption that is subject to 
rebuttal. The case law has also not 
foreclosed that partial privatization or 
private-to-private sale transactions may 
also extinguish past subsidies. Whether 
that is the case is a fact-intensive inquiry 
into the circumstances surrounding the 
changes in ownership, in particular 
whether the sale was at arm’s length, for 
fair market value, and resulted in a 
transfer of control to the new owners. 

This debate about privatization and 
related share transactions is a painful 
example of the Appellate Body’s failure 
to provide security and predictability. 
Rather than “to clarify existing 
provisions” as it is required to under 
Article 3.2 of the DSU, the Appellate 
Body muddied the waters. Coming up 
with three separate opinions on the same 
matter, but rejecting what the Panel had 
done, while also refusing to complete the 
legal analysis, is not the contribution that 

81 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), para. 6.966.

82 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), para. 6.972.

83 See, e.g. Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), paras. 6.977, 
6.1010, 6.1035, 6.1054.
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WTO Members expect from the Appellate 
Body. 

This failure is all the more troublesome 
given that it was all related to a confused 
approach that the Appellate Body itself 
had started in US – Lead and Bismuth II 
where it found that privatization at arm’s 
length and for fair market value 
extinguishes the benefit.84 It subsequently 
felt it had to nuance that conclusion in 
US – Certain Countervailing Measures, 
where it reversed the Panel, which had 
simply followed the Appellate Body’s 
“guidance” from US – Lead and Bismuth 
II. And, when it is confronted with 
creative arguments made by the EU on 
the basis of this confused case law, the 
Appellate Body essentially walks away 
from its responsibilities and throws the 
towel in the ring. The Appellate Body has 
had better days. 

3. Determining export contingency 

in a market where exports are 

an obvious expectation

A subsidy is “contingent upon” export 
performance or import substitution if ex-
port performance or import substitution is 
one of the conditions for granting the 
subsidy. As noted by the Appellate Body 
in Canada – Aircraft, this common under-
standing of the word “contingent” as 
“conditional” or “dependent for its ex-
istence on something else” is borne out 
by the text of Article 3.1(a) of the SCM 
Agreement, which makes an explicit link 
between “contingency” and “condition-
ality” in stating that export contingency 
can be the sole or “one of several other 
conditions”.85 

With regard to export subsidies, the 
letter of SCM Article 3.1 (a) (‘either in 
law or in fact’) leaves no doubt that the 
subsidy program which appears to be 
neutral but is, in fact, contingent upon 
export performance, is prohibited. The 

84 For a critical review of this approach, see Petros Mavroidis and Gene Grossman, “Here today, gone tomorrow? 
Privatization and the injury cause by non-recurring subsidies” in Henrik Horn and Petros Mavroidis, The WTO 
Case Law of 2001, Cambridge University Press (2003), p. 188. The authors convincingly argue that the focus 
on the fair market value of a privatization is in error given that the SCM Agreement is about preventing harm 
to producers and is not concerned about the wealth of new owners: “Accordingly, the observation that the assets 
were divested by the UK government at fair market price is irrelevant to the determination of whether the original 
subsidy conferred a benefit to the current producers of leaded bars that continues to impact adversely the 
producers of like products in the United States”.

85 Appellate Body Report, Canada – Aircraft, para. 166. Interestingly, in a footnote the Appellate Body distanced 
itself from the but for test applied by the Panel in determining whether contingency existed or not. The Appellate 
Body noted that the Panel considered that the most effective means of demonstrating whether a subsidy is 
contingent in fact upon export performance is to examine whether the subsidy would have been granted but 
for the anticipated exportation or export earnings (Panel Report, para. 9.332). It considered that while the Panel 
did not err in its overall approach to de facto export contingency, panels must interpret and apply the language 
actually used in the treaty. Appellate Body Report, Canada- Aircraft, fn. 102.
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prohibition of de facto export contingency 
operates as an anti-circumvention 
provision against attempts by WTO 
Members to link benefits to exports 
without explicitly stating in the law that 
this has indeed been the case.

According to the Appellate Body, the 
existence of this de facto relationship of 
contingency between the subsidy and 
export performance must be inferred from 
“the total configuration of the facts 
constituting and surrounding the granting 
of the subsidy”.86 In other words, it may 
well be that the conditions for obtaining a 
subsidy appear neutral and not directly 
linked to export performance. Yet the 
requirements imposed on the recipient of 
the subsidy are such that they reveal the 
underlying and assumed contingency. As 
footnote 4 to Article 3 SCM Agreement 
explains, the de facto contingency “standard 
is met when the facts demonstrate that the 
granting of a subsidy, without having 
been made legally contingent upon export 
performance, is in fact tied to actual or 
anticipated exportation or export 
earnings”. It further adds that the mere 

fact that a subsidy is granted to 
enterprises which export shall not for that 
reason alone be considered to be an 
export subsidy within the meaning of this 
provision.

An important clarification of what de 
facto export contingency means was 
provided by the Appellate Body in EC 
and certain member States – Large Civil 
Aircraft. Reversing the Panel’s finding of 
export contingency87, the Appellate Body 
considered that the test was whether the 
granting of the subsidy is “geared to 
induce the promotion of future export 
performance”88 by the recipient. It 
explained that the standard for de facto 
export contingency under Article 3.1(a) 
and footnote 4 of the SCM Agreement 
would be met when the subsidy is granted 
so as to provide an incentive to the 
recipient to export in a way that is not 
simply reflective of the conditions of 
supply and demand in the domestic and 
export markets undistorted by the granting 
of the subsidy. It recalled that the 
existence of de facto export contingency, 
as set out above, “must be inferred from 

86 Appellate Body Report, Canada – Aircraft, para. 167.

87 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1063: “By using the word 
‘because’, the Panel equated the standard of export contingency with the reason(s) for granting a subsidy. The 
Panel’s findings indicate a standard that requires anticipated exportation to be the reason for the granting of 
a subsidy. We have explained above that the standard for finding that the granting of a subsidy is in fact tied 
to anticipated exportation is not met simply by showing that anticipated exportation is the reason for granting 
the subsidy. The test is whether the granting of the subsidy is geared to induce the promotion of future export 
performance by the recipient. The authority’s reasons for the granting of the subsidy may provide some evidence 
to meet the correct standard, but it is not to be equated with that standard. The reason for granting the subsidy 
is not the same thing as whether the granting of the subsidy is geared to induce the promotion of future export 
performance by the recipient”.

88 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1044.
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the total configuration of the facts 
constituting and surrounding the granting 
of the subsidy”, which may include the 
following factors: (i) the design and 
structure of the measure granting the 
subsidy; (ii) the modalities of operation 
set out in such a measure; and (iii) the 
relevant factual circumstances surrounding 
the granting of the subsidy that provide 
the context for understanding the 
measure’s design, structure, and 
modalities of operation.89

The Appellate Body also offered a 
suggestion in terms of the evidence to 
present when demonstrating export 
contingency based on a so called “ratio” 
analysis that consist of a comparison 
between, on the one hand, the ratio of 
anticipated export and domestic sales of 
the subsidized product that would come 
about in consequence of the granting of 
the subsidy, and, on the other hand, the 
situation in the absence of the subsidy.

Moreover, where relevant evidence ex-
ists, the assessment could be based on a 
comparison between, on the one hand, the 
ratio of anticipated export and domestic 
sales of the subsidized product that would 
come about in consequence of the grant-
ing of the subsidy, and, on the other 
hand, the situation in the absence of the 
subsidy. The situation in the absence of 
the subsidy may be understood on the ba-

sis of historical sales of the same product 
by the recipient in the domestic and ex-
port markets before the subsidy was 
granted. In the event that there is no his-
torical data untainted by the subsidy, or 
that the subsidized product is a new prod-
uct for which no historical data exists, the 
comparison could be made with the per-
formance that a profit-maximizing firm 
would hypothetically be expected to ach-
ieve in the export and domestic markets, 
in the absence of the subsidy. Where the 
evidence shows, all other things being 
equal, that the granting of the subsidy 
provides an incentive to skew anticipated 
sales towards exports, in comparison with 
the historical performance of the recipient 
or the hypothetical performance of a prof-
it-maximizing firm in the absence of the 
subsidy, this would be an indication that 
the granting of the subsidy is in fact tied 
to anticipated exportation within the 
meaning of Article 3.1(a) and footnote 4 
of the SCM Agreement. 

The following numerical examples 
illustrate when the granting of a subsidy 
may, or may not, be geared to induce 
promotion of future export performance 
by a recipient. Assume that a subsidy is 
designed to allow a recipient to increase 
its future production by five units. 
Assume further that the existing ratio of 
the recipient’s export sales to domestic 

89 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 1044-1046.
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sales, at the time the subsidy is granted, 
is two to three. The granting of the 
subsidy will not be tied to anticipated 
exportation if, all other things being 
equal, the anticipated ratio of export sales 
to domestic sales is not greater than the 
existing ratio. In other words, if, under 
the measure granting the subsidy, the 
recipient would not be expected to export 
more than two of the additional five units 
to be produced, then this is indicative of 
the absence of a tie. By contrast, the 
granting of the subsidy would be tied to 
anticipated exportation if, all other things 
equal, the recipient is expected to export 
at least three of the five additional units 
to be produced. In other words, the 
subsidy is designed in such a way that it 
is expected to skew the recipient’s future 
sales in favor of export sales, even though 
the recipient may also be expected to 
increase its domestic sales.90

The Appellate Body at the same time 
insisted that it did not want to suggest 
that the issue of whether the granting of 
a subsidy is in fact tied to anticipated 
exportation could be based on an 
assessment of the actual effects of that 
subsidy, but emphasized that it must be 
assessed on the basis of the information 
available to the granting authority at the 
time the subsidy is granted. According to 

the Appellate Body, the standard for de 
facto export contingency is therefore not 
satisfied by the subjective motivation of 
the granting government to promote the 
future export performance of the recipient. 
This is not to say, however, that evidence 
regarding the policy reasons of a subsidy 
is necessarily excluded from the inquiry 
into whether a subsidy is geared to induce 
the promotion of future export 
performance by the recipient.91 

Relatedly, in the “baby Boeing” case, 
US – Tax Incentives, the Appellate Body 
also clarified the high standard that must 
be met for a finding of import 
substitution but surprisingly did not use 
the same “geared to induce” test it used 
for export contingency. The Appellate 
Body considered that “in determining the 
existence of contingency, a panel should 
conduct a holistic assessment of all 
relevant elements and evidence on the 
record, and need not compartmentalize its 
de jure and de facto analyses in order to 
reach an overall conclusion as to whether 
a subsidy is contingent upon the use of 
domestic over imported goods”.92

The Appellate Body found that since 
“it is the location of production, not the 
imported or domestic origin of the 
resulting product, that would trigger the 
loss of the B&O aerospace tax rate”93, 

90 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 1047-1048.

91 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 1050-1051.

92 Appellate Body Report, US – Tax Incentives, para. 6.4. 
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there is no import substitution 
contingency. It then added that even if 
conditions for eligibility and access to a 
subsidy may entail certain consequences 
for a domestic producer’s sourcing 
decisions between domestic and imported 
goods, this alone does not equate to a 
condition requiring the use of domestic 
over imported goods. The Appellate body 
concluded that “while a subsidy may 
operate in such factual circumstances so 
as to foster the use of subsidized 
domestic inputs, and thereby result in 
adverse effects on imports within the 
meaning of Part III of the SCM 
Agreement, such effects do not, in and of 
themselves, demonstrate the existence of 
a requirement to use domestic over 
imported goods within the meaning of 
Article 3.1(b) of that Agreement”.94

The test developed for export 
contingency in the aircraft disputes 
appears to have replaced the previous test 
from Canada – Aircraft of examining the 
“total configuration of the facts” to 
determine if export performance is one of 
the conditions for the grating of the 
subsidy. The Appellate Body considered 
it wise to replace the term “contingency” 
with “geared to induce the promotion of 
future export performance”, and to 

introduce a “ratio analysis” of how the 
subsidy could affect the ratio of domestic 
v. export sales. But when the parties in 
the compliance dispute tried to apply this 
ratio test, and provided evidence on the 
so-called “Export Inducement Test” and 
the “Ratios Analysis”, the Compliance 
Panel struggled to make sense of the 
Appellate Body “guidance”. After a 
painful exegesis of the Appellate Body 
Report,95 the Compliance Panel ultimately 
settled on the conclusion that the 
Appellate Body did not actually require 
such a test and that it was not clear what 
such a test would add. The Compliance 
Panel considered that the Appellate Body 
report “contains apparently inconclusive 
language regarding the dispositive nature 
of the Ratios Analysis”96. So much for 
the “clarification” to be offered by the 
Appellate Body. The Compliance Panel 
highlighted statements of the Appellate 
Body that could be read to mean that this 
ratios analysis was merely one way of 
demonstrating the contingency, and that 
other evidence could be offered as well. It 
also had to remind itself that the 
Appellate Body had not intended to 
suggest that this ratio test was to examine 
the “actual effects” of the subsidy. 

Fine, but all of this begs the question 

93 Appellate Body Report, US – Tax Incentives, para. 5.73.

94 Appellate Body Report, US – Tax Incentives, paras. 5.75-5.76.

95 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), paras. 6.689- 6.695.

96 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), para. 6.691. 
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whether the new “test” actually added 
anything in terms of clarification of the 
term “contingent” in Article 3. In this 
respect, it is not at all clear what is meant 
by the terms “geared to induce the 
promotion of export performance”. It is 
not about export performance per se. In 
fact, it is not even about the promotion of 
export performance or actually inducing 
such promotion, but only about whether 
the subsidy is “geared to induce” such 
promotion of export performance. 

That sounds rather like an 
intention-based test. But the Appellate 
Body made it clear that that was not its 
intention, finding that “the requisite 
conditionality between the subsidy and 
anticipated exportation under Article 
3.1(a) and footnote 4 of the SCM 
Agreement must be established on the 
basis of objective evidence, rather than 
subjective intent”.97 But of course, the 
Appellate Body would not be the 
Appellate Body if it did not immediately 
add that “[t]his is not to say, however, 
that evidence regarding the policy reasons 
of a subsidy is necessarily excluded from 
the inquiry into whether a subsidy is 
geared to induce the promotion of future 
export performance by the recipient”.98 

Moreover, the ratio test which the 
Appellate Body put forward as the ideal 

evidence to present is bound to lead to 
endless debates about the period of time 
to use for determining the relevant 
baseline ratios and the factors determining 
whether to sell domestically or abroad. 
The suggestion that the parties should 
present different theoretical models of 
how the subsidies were geared to change 
the ratio is an undue invitation for expert 
battles and complex economic modeling 
based on various assumptions that will 
assist no panel in resolving a future 
dispute. After all, the Appellate Body 
clarified that it did not want to “suggest 
that the issue as to whether the granting 
of a subsidy is in fact tied to anticipated 
exportation could be based on an 
assessment of the actual effects of that 
subsidy. Rather, we emphasize that it 
must be assessed on the basis of the 
information available to the granting 
authority at the time the subsidy is 
granted”.99 In other words, the Appellate 
Body was suggesting that years after the 
granting of a subsidy, in the context of a 
WTO dispute, the parties are to present 
models based on anticipated changes in 
sales ratios, while ignoring any actual 
effects that the subsidy may have had. 
That does not sound like a very useful 
exercise.

Finally, it is remarkable that the related 

97 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1050.

98 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1051.

99 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 1049.
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provision prohibiting subsidies contingent 
on the use of domestic over imported 
goods (i.e. on import substitution) was not 
interpreted using the same test. Both in 
US – Tax Incentives and in US – Large 
Civil Aircraft (2nd Complaint), the 
Appellate Body does not use this test and 
resolves the matter in a different manner. 
As noted by Crivelli and Rubini, the 
compliance Appellate Body did not 
mention this test at all with the result that 
we are currently left in a limbo” and that 
we still “do not know what the precise 
standard for contingency is for import 
substitution subsidies.”100 In addition, the 
different approach to contingency in the 
context of export subsidies and import 
substitution subsidies suggests that the 
term “contingent” has two different 
meanings in these two related provisions. 
That would be strange, to say the least. 

In sum, maybe the good old “total 
configuration of the facts” that allowed 
the panel, as the trier of fact, to reach a 
case-specific and fact-based conclusion on 
whether export performance was a 
condition for granting the subsidy was not 
that bad after all. Replacing one term 
(“contingency”) with another set of words 
(“geared to induce the promotion of 
export performance”) is not the same as 
clarifying existing provisions or providing 

security and predictability. The Appellate 
Body’s failure to acknowledge the need 
for consistency in the approach to 
contingency in the context of import 
substitution and export subsidies is also 
troubling. The related failure to provide 
clarity on the meaning of the term 
“contingency” in the context of import 
substitution subsidies is another reason to 
express doubt about the extent to which 
the Appellate Body met the objective of 
providing security and predictability. 

4. Determining the life of the 

subsidy and the consequences of 

the expiry of the subsidy

Another interesting question that arose 
in the context of the aircraft disputes was 
whether a subsidy provided many years 
ago can continue to cause serious 
prejudice. Relatedly, what, if any, 
meaning has the requirement to “withdraw 
the subsidy” when the subsidy has been 
fully disbursed?

In EC and certain member States – 
Large Civil Aircraft, the EU had argued 
that there can be no adverse effects 
caused by subsidy benefits that no longer 
exist such as subsidies that were fully dis-
bursed and granted 30 years ago. The 
Appellate Body disagreed and dis-

100 For a critical review of the failure of the Appellate Body to be consistent in its approach to contingency in 
SCM Article 3, see Crivelli and Rubini, “Flying High in a Plane: Appellate Body Report, EC and certain member 
States, Measures Affecting Trade in Large Civil Aircraft, World Trade Review (2020), 19:2, pp. 316-340, p. 327. 
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tinguished between the requirement to es-
tablish that a subsidy exists, and the sepa-
rate requirement of establishing serious 
prejudice caused by subsidies. As pointed 
out by the Appellate Body, “the fact that 
a subsidy is ‘deemed to exist’ under 
Article 1.1 once there is a financial con-
tribution that confers a benefit does not 
mean that a subsidy does not continue to 
exist after the act of granting the financial 
contribution”.101 The Appellate Body then 
explained its view that a subsidy has a fi-
nite life, but that it is not necessary for 
the benefit of the subsidy to exist during 
the period in which the alleged adverse 
effects are felt: 

We understand the participants to agree with 
the basic proposition that a subsidy has a life, 
which may come to an end, either through the 
removal of the financial contribution and/or 
the expiration of the benefit. In the particular 
context of Part III of the SCM Agreement, a 
panel is called upon to determine whether the 
complainant has demonstrated that the re-
sponding party is causing, through the use of 
any subsidy, adverse effects. The fact that 
Article 5 of the SCM Agreement speaks of 
“any subsidy referred to in paragraphs 1 and 
2 of Article 1”, which in turn sets out the 
conditions under which a subsidy is “deemed 
to exist”, does not mean that the subsidy re-
mains unchanged over time. At the time of the 
grant of a subsidy, the subsidy will necessa-
rily be projected to have a finite life and to 

be utilized over that finite period. In order 
properly to assess a complaint under Article 5 
that a subsidy causes adverse effects, a panel 
must take into account that a subsidy pro-
vided accrues and diminishes over time, and 
will have a finite life. The adverse effects 
analysis under Article 5 is distinct from the 
“benefit” analysis under Article 1.1(b) of the 
SCM Agreement and there is consequently no 
need to re-evaluate under Article 5 the 
amount of the benefit conferred pursuant to 
Article 1.1(b). Rather, an adverse effects anal-
ysis under Article 5 must consider the tra-
jectory of the subsidy as it was projected to 
materialize over a certain period at the time 
of the grant. Separately, where it is so ar-
gued, a panel must assess whether there are 
“intervening events” that occurred after the 
grant of the subsidy that may affect the pro-
jected value of the subsidy as determined un-
der the ex ante analysis. Such events may be 
relevant to an adverse effects analysis because 
they may affect the link that a complaining 
party is seeking to establish between the sub-
sidy and its alleged effects.
…

The text of Articles 5 and 6 of the SCM 
Agreement, and in particular the use of the 
present tense in these provisions, does not 
support the proposition that there must be 
“present benefit” during the reference period. 
In its argumentation, the European Union 
conflates present adverse effects, which must 
be demonstrated under Article 6.3, with pres-
ent subsidization, which need not. It is not 
disputed that Article 6.3 is concerned with 

101 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 708.
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present adverse effects. However, the require-
ment that the effects of subsidies be felt in the 
reference period, does not mean that the sub-
sidies, and in particular the benefit conferred, 
must also be present during that period.102

The Appellate Body thus upheld the 
Panel’s ultimate finding that Articles 5 
and 6 “do not require that a complainant 
demonstrate that a benefit ‘continues’ or 
is ‘present’ during the reference period 
for purposes of an adverse effects 
analysis”.103 On that basis, all of the 
“old” LA/MSF subsidies to the first 
generation of Airbus aircraft remained 
part of the subsidies causing serious 
prejudice. The EU was thus asked to 
bring its measures into conformity by 
withdrawing the subsidy or taking steps to 
remove the adverse effects.

In the compliance phase, the question 
was thus raised what it means to 
“withdraw the subsidy” or “remove the 
adverse effects” in a situation where the 
subsidy has in fact expired, i.e. reached 
the “end of its life” and thus no longer 
“exists”. Based on the above distinction 
developed by the Appellate Body, the 
Compliance Panel found that a number of 
the “old” LA/MSF subsidies for the 
models prior to the A380 (of the early 
2000’s) had expired. It nevertheless 

considered that the EU had not withdrawn 
the subsidy, as the adverse effects 
continued to exist.104 The Compliance 
Panel considered that, “in the light of the 
effects-based nature of the subsidy 
disciplines of Article 5, the extent to 
which these passive ‘expiry’ events may 
be found to amount to the ‘withdrawal’ of 
subsidies for the purpose of Article 7.8 
will depend upon the extent to which they 
bring the European Union and certain 
member States into conformity with 
Article 5 of the SCM Agreement”.105 It 
was thus focused on the adverse effects, 
in line with what it understood to have 
been the guidance offered by the 
Appellate Body. 

The Appellate Body disagreed and 
pointed to the fact that under SCM 
Article 7.8, a Member has the choice to 
either “withdraw the subsidy” or to “re-
move the adverse effects”. If the benefit 
has expired, there is no subsidy to with-
draw anymore and thus compliance has 
been achieved, irrespective of remaining 
adverse effects. The Appellate Body 
found that Article 7.8 does not require an 
implementing Member to take steps to re-
move the adverse effects of “subsidies 
that no longer exist”, and therefore re-
versed the Compliance Panel’s inter-

102 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 709, 712 (emphasis added).

103 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 715.

104 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 -US), para 6.1102.

105 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), para. 6.1078.
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pretation that the Article 7.8 obligations 
apply irrespective of whether the sub-
sidies have expired prior to the end of the 
relevant implementation period.106 As a 
result, the Appellate Body concluded that 
the EU had no compliance obligation 
with respect to subsidies that expired be-
fore 1 December 2011,107 as it upheld the 
Compliance Panel’s finding that the 
“lives” of the French, German, and 
Spanish LA/MSF subsidies for the 
A300B/B2/B4, A300-600, A310, A320, 
and A330/A340, and the UK LA/MSF 
subsidies for the A320 and A330/A340 
“expired” before 1 June 2011.108

The Appellate Body’s conclusion is 
remarkable and disconcerting on various 
levels. First, it begs the question of why 
it was helpful to make findings in the 
original proceeding of a continued 
violation caused by expired subsidies, 
when in fact there was no compliance 
obligation with respect to these subsidies. 
It also means that the SCM remedies are 
very weak. If one drags out a dispute for 
long enough, there is nothing more to do 
in terms of compliance even where the 
subsidies were found to cause adverse 
effects and the adverse effects remain part 

of the reality for the competing producer. 
The Appellate Body never examined the 
policy implications of its finding but 
based its conclusions solely on a rather 
formalistic reading of the text and the fact 
that Article 7.8 leaves a choice in terms 
of bringing a measure into compliance. 
This does not seem to be a very 
satisfactory approach.109 As the 
Compliance Panel found when it rejected 
the EU argument that was ultimately 
upheld by the Appellate Body, the 
approach adopted by the Appellate Body 
seems to render the original finding 
completely inutile:

While it is true that the Appellate Body has 
declared that a subsidy has a “finite life”, 
which “accrues and diminishes over time”, 
and which “comes to an end”, the Appellate 
Body has never equated the end of the life of 
a subsidy with the cessation of its effects. On 
the contrary, the Appellate Body has explicitly 
found that the effects of a subsidy may well 
persist beyond its expected life, and that ulti-
mately, the extent to which this may be the 
case will be a fact-specific matter. Although 
the age of a subsidy will be an important fac-
tor to consider when making this assessment, 
it will not alone be determinative. Thus, the 

106 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), paras. 5.583, 
6.11.

107 Ibid.
108 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), paras. 

5.400-5.402, 6.12. 

109 For a similarly critical view, see Crivelli and Rubini, “Flying High in a Plane: Appellate Body Report, EC and 
certain member States, Measures Affecting Trade in Large Civil Aircraft”, World Trade Review (2020), 19:2, 
pp. 316-340, p. 330.
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simple fact that the anticipated life of a sub-
sidy may have expired before the end of the 
implementation period does not preclude that 
the subsidy may be continuing to cause ad-
verse effects in the post-implementation 
period. Ultimately, therefore, we cannot ac-
cept the European Union’s reliance on the 
Appellate Body’s statements to support its 
contention that the passive “expiry” events it 
relies upon mean that it has complied with the 
obligation to “withdraw the subsidy” because, 
as already noted, equating these events with 
the “withdrawal” of subsidies for the purpose 
of Article 7.8 would render any findings of 
adverse effects made against such expired 
subsidies in original proceedings purely de-
claratory, and to this extent render the ef-
fects-based disciplines of Article 5 of the SCM 
Agreement inutile.110

Second, this is a sad example of the 
fact that the Appellate Body clearly failed 
in its endeavor to “clarify” existing 
provisions, as the Compliance Panel 
relied precisely on what it understood to 
be the guidance from the Appellate Body 

in the original proceeding to reach its 
conclusion. And still, this Compliance 
Panel, which included the current WTO 
Legal Affairs Director, Mr. John Adank, 
got it wrong. Clearly, the Appellate Body 
failed to provide security and 
predictability on this issue as well. 

5. Determining what it means to 

“withdraw” the subsidy

In the case of recurring subsidies, it 
seems clear what is intended with the 
requirement in Articles 4.7 and 7.8 of the 
SCM Agreement is to “withdraw” the 
subsidy: if payments continue to be made, 
the subsidy has not been withdrawn.111 

In the case of non-recurring subsidies 
that have been granted in the past, it is 
less clear what the requirement “to 
withdraw” such subsidies without delay 
entails. 

In EC and certain member States – 
Large Civil Aircraft (Article 21.5- US), 

110 Panel Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), para. 6.1094.

111 See, e.g. Appellate Body Report, Brazil – Export Financing Programme for Aircraft (Recourse to Article 21.5 
of the DSU by Canada), WT/DS46/AB/RW, adopted 4 August 2000, modifying Panel Report WT/DS46/RW, 
para. 45 (“Brazil – Aircraft (Article 21.5 – Canada)”): “In our view, to continue to make payments under an export 
subsidy measure found to be prohibited is not consistent with the obligation to ‘withdraw’ prohibited export 
subsidies, in the sense of ‘removing’ or ‘taking away’; Or, as the panel in Canada – Aircraft (Article 21.5 – 
Brazil) noted, “a Member cannot be understood to have withdrawn a prohibited subsidy if it has not ceased 
to provide such a subsidy, as that Member therefore would not have ceased to violate its WTO obligations 
in respect of such a subsidy. In our view, therefore, Canada’s obligation arising from the DSB’s recommendation 
in this dispute includes the obligation to cease providing prohibited export subsidies to the regional aircraft 
sector under the TPC”. Panel Report, Canada – Measures Affecting the Export of Civilian Aircraft (Recourse 
to Article 21.5 of the DSU by Brazil), WT/DS70/RW, adopted 4 August 2000 as modified by Appellate Body 
Report WT/DS70/AB/RW, para. 5.10 (“Canada – Aircraft (Article 21.5 – Brazil)”); see also Panel Report, US – 
Tax Treatment for “Foreign Sales Corporations” (Recourse to Article 21.5 of the DSU by the European 
Communities), WT/DS108/RW, adopted 29 January 2002 as modified by Appellate Body Report 
WT/DS108/AB/RW, para. 8.167 (“US – FSC (Article 21.5 – EC)”).
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the Appellate Body finally provided some 
guidance regarding the meaning of the 
terms “withdrawal of a subsidy”, which 
(bizarrely) seemed to suggest that 
“withdrawal of the subsidy” under Article 
4.7 of the SCM Agreement regarding pro-
hibited subsidies is not necessarily the 
same as “withdrawal of the subsidy” un-
der Article 7.8 of the SCM Agreement re-
lating to actionable subsidies. Withdrawal 
of the (prohibited) subsidy under Article 
4.7 is about removing the prohibited con-
tingency, while withdrawing the subsidy 
under Article 7.8 would be about the ces-
sation of the granting, or the maintenance 
the subsidy that causes adverse effects: 

Article 4.7 does not require removal of the ef-
fects of such subsidies. Rather, withdrawal un-
der Article 4.7 seeks to eliminate the source 
of the inconsistency, namely, the condition 
that is prohibited under Article 3.1(a) or 
3.1(b). Similarly, Article 7.8 addresses the 
source of the infringement found to exist, and 
requires cessation of conduct consisting of the 
granting or maintaining of subsidies that 
cause adverse effects. It would be incon-
gruous, in our view, if elimination of the 
source of the inconsistency were sufficient to 
comply with an implementing Member’s obli-
gations in the context of Article 4.7, but not 
in the context of Article 7.8.112

This suggestion is surprising, since, in 
US – FSC (Article 21.5 – EC II), the 
Appellate Body stated that “if, in an 
Article 21.5 proceeding, a panel finds that 
the measure taken to comply with the 
Article 4.7 recommendation made in the 
original proceedings does not achieve full 
withdrawal of the prohibited subsidy – 
either because it leaves the entirety or 
part of the original prohibited subsidy in 
place, or because it replaces that subsidy 
with another subsidy prohibited under the 
SCM Agreement – the implementing 
Member continues to be under the 
obligation to achieve full withdrawal of 
the subsidy”.113 

And in the original aircraft proceeding, 
the Appellate Body suggested that the 
remedy of “withdrawal of the subsidy” 
was the same in both contexts, as it held 
that:

“[W]ithdrawal” of a subsidy is the remedy en-
visaged by Article 4.7 (for prohibited sub-
sidies) and an alternative remedy in the con-
text of Article 7.8 (for actionable subsidies).114

The Appellate Body elaborated on the 
meaning of the term “withdraw the 
subsidy” under Article 7.8 of the SCM 
Agreement in the compliance dispute EC 

112 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), para. 5.376.

113 Appellate Body Report, US – Tax Treatment for “Foreign Sales Corporations” (Second recourse to Article 21.5 
of the DSU by the European Communities), WT/DS108/AB/RW2, adopted 14 March 2006, modifying Panel 
Report WT/DS108/RW2, para. 84 (“US – FSC (Article 21.5 – EC II)”) (emphasis added).

114 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 752. 
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and certain member States – Large Civil 
Aircraft:

Regarding the ordinary meaning of the word 
“withdraw”, we note that the relevant dic-
tionary definitions of this term include: 
“{d}raw back or remove (a thing) from its 
place or position”; “{t}ake back or away 
(something bestowed or enjoyed)”; “{c}ease 
to do, refrain from doing”. This suggests that 
withdrawal of a subsidy, under Article 7.8 of 
the SCM Agreement, concerns the taking 
away of that subsidy, and thus that a Member 
“granting or maintaining” a subsidy cease 
such conduct. In order to withdraw a subsidy, 
an implementing Member may be able to take 
action to align the terms of the subsidy with 
a market benchmark, or to otherwise modify 
the terms of the subsidy such that it no longer 
qualifies as a subsidy. The Panel reasoned in 
this regard that it should be possible to find 
that an implementing Member has 
“withdrawn” – i.e. “taken away” – “a sub-
sidy found to cause adverse effects when the 
terms or conditions of that subsidy have been 
modified in a way that ensures it no longer 
causes adverse effects.” However, it is not 
clear to us how an implementing Member 
could modify the terms and conditions of sub-
sidies that no longer exist. Moreover, while 
the pathway identified by the Panel – i.e. 
modification of the terms or conditions of a 
subsidy in a way that ensures it no longer 
causes adverse effects – may provide one way 
for an implementing Member to come into 

compliance with its obligations under Article 
7.8, we do not see how it would effectively 
differ from the other compliance option pro-
vided for under this provision: the option of 
taking “appropriate steps to remove the ad-
verse effects”.115

The Appellate Body considered that a 
subsidy has a finite life that comes to an 
end at some point in time. In EC and 
certain member States – Large Civil 
Aircraft (Article 21.5 - US), the Appellate 
Body endorsed the notion of the 
amortization of the benefit over the 
marketing life of the aircraft as being one 
way to assess the duration of the subsidy 
over time:

These findings of the Appellate Body set out 
the conceptual framework for understanding 
the “life” of a subsidy. Under this framework, 
it is relevant “to examine the trajectory of the 
life of a subsidy” from both an ex ante per-
spective and from the perspective of interven-
ing events.116 The ex ante analysis concerns 
“how the subsidy is affected … by the depre-
ciation of the subsidy that was projected” at 
the time it was granted, and the analysis of 
intervening events involves the evaluation of 
events that occurred after the grant of the 
subsidy that may affect the projected value of 
the subsidy as determined under the ex ante 
analysis.117 Furthermore, in its examination of 
the claims of serious prejudice under Article 

115 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), para. 5.366 
(emphasis added).

116 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 714 (emphasis added).
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5 of the SCM Agreement, the Appellate Body 
identified certain factors that may be relevant 
to assessing the “trajectory of the life of a 
subsidy”:

{I}n order properly to assess a claim under 
Article 5 of the SCM Agreement, a panel must 
take into account in its ex ante analysis how 
a subsidy is expected to materialize over time. 
A panel is also required to consider whether 
the life of a subsidy has ended, for example, 
by reason of the amortization of the subsidy 
over the relevant period or because the sub-
sidy was removed from the recipient. …

Although we neither endorse nor reject the spe-
cific amortization methodology proposed by the 
European Union in this case, we see no reason 
to disagree with the notion that allocation of a 
subsidy over the anticipated marketing life of 
an aircraft programme may be one way to as-
sess the duration of a subsidy over time.118

While this provides some clarification 
in terms of understanding the extent to 
which Members still have an obligation to 
do something to withdraw the subsidy, 
after a certain period of time, there is still 
a lot of uncertainty as to how to calculate 
the remaining benefit that is to be 
withdrawn after the subsidy has been 
fully disbursed. It also remains unclear 
how and why the same terms in SCM 
Articles 4.7 and 7.8 can have different 

meanings, in the sense that the one would 
be focused on removing the contingency 
while the latter would require some form 
of withdrawing of the benefit. Despite 
more than seventeen years of litigation, 
we are not much wiser in terms of the 
practical implications of these all 
important remedy-related concepts. 

Ⅳ. THE AIRCRAFT 
DISPUTES – A FEW 
ADDITIONAL GENERAL 
COMMENTS 

The Airbus and Boeing disputes started 
almost two decades ago and still 
dominate the trade press, as well as the 
political debate between the EU and the 
United States. Both sides prevailed on a 
number of claims, and lost others, 
essentially keeping one another in a sort 
of equilibrium, with a slight advantage for 
the US, given that it has received almost 
the double in retaliation rights. However, 
as important is the fact that the A380 
superjumbo did not prove to be a success, 
and it was announced in 2019 that Airbus 
would stop the production and marketing 
of the A380, simply finalizing the orders 
already received. At the moment, there is 

117 Appellate Body Report, EC and certain member States – Large Civil Aircraft, para. 710.

118 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 – US), para. 5.387 
(emphasis added), referring to Appellate Body Report, EC and certain member States – Large Civil Aircraft, 
paras. 1236 and 1241, respectively.
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a planned final delivery of nine A380’s to 
Emirates, and then the whole program 
will be over. However, the A350 and its 
successor, the A350 XWB, have been 
developed, and did become, with launch 
aid support, the subsidized competitor the 
US was afraid of. Although the US has 
been given 7.5 billion USD in annual 
retaliation rights, the fact of the matter 
remains that its litigation strategy failed 
to prevent the creation of the competitor 
to Boeing’s Dreamliner. In that sense, it 
lost the fight. 

In addition to this overarching 
consideration, a few additional general 
comments about the systemic importance 
of these disputes merit being made.

First, the lack of relevance given to the 
above mentioned bilateral “gentleman’s 
agreement” that the EU and the US 
concluded in 1992 (the “1992 
Agreement”) is an important indicator to 
the parties that if they want to resolve 
their dispute or agree on new rules, it 
does not suffice to conclude some 
non-binding gentleman’s agreement. As 
explained, this 1992 Agreement was 
supposed to become the basis for the 
WTO Agreement on Trade in Civil 
Aircraft, to replace the 1979 Tokyo 
Round Agreement on Trade in Civil 
Aircraft. Moreover, it was supposed to 

allow a certain degree of subsidization, 
either directly in the form of development 
support (launch aid) up to a certain level 
not exceeding 25 percent of that 
program’s total development cost (Article 
4); or indirectly through indirect 
government support up to 3 percent of the 
annual commercial turnover of the civil 
aircraft industry in the Party concerned 
(Article 5). The panel and Appellate Body 
rejected the relevance of this 1992 
Agreement, and based their decisions 
purely on the SCM Agreement, much to 
the frustration of the EU which argued 
that its challenged A380 launch aid 
support complied with the 1992 Agree-
ment and was thus “grandfathered”.119 

Second, an important clarification was 
also offered with respect to the discovery 
process under Annex V to the SCM 
Agreement. The US had effectively 
blocked the process in DS353 and the 
DSB failed to initiate the process in 
DS353 as a result. The Panel accepted 
that conclusion, given the allegedly 
limited powers of the DSB, but the 
Appellate Body made it clear that it 
strongly disagreed, and considered that 
the DSB has no choice to make and thus 
no consensus decision is required in this 
respect120. It found that the DSB is 
automatically required to initiate the 

119 Appellate Body Report, EC and certain member States – Large Civil Aircraft, paras. 849-855. 

120 Appellate Body Report, US – Large Civil Aircraft (2nd Complaint), paras. 531-533.
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process. This is an important clarification 
going forward when it comes to Annex 
V. 

Third, in these disputes, both the EU 
and the US were essentially found to have 
engaged in heavy subsidization of their 
respective industry players, leading to 
adverse effects and serious prejudice to 
the interests of the other Member. 
However, in the context of the assessment 
of serious prejudice, this lack of “clean 
hands” on either side never led to it being 
part of the counterfactual analysis of the 
Panel or Appellate Body. In the 
compliance dispute, the Appellate Body 
rejected the notion that SCM Article 6.4 
requires a complainant to demonstrate that 
its like product is not subsidized in order 
to demonstrate that it was displaced or 
impeded entry in a market. However, in 
typical Appellate Body style, it then 
added the warning that “depending on the 
arguments and evidence that the parties 
put before a panel, it may be relevant for 
a panel to consider, as a part of its 
causation analysis, whether the like 
product of the complainant is subsidized
.”121 The Appellate Body thus sawed 
confusion122 as to the ultimate relevance 
of the fact that the complainant itself may 
be providing subsidies as well. In any 

case, it is clear that in these aircraft 
disputes, the Panel or Appellate Body 
never engaged in this counterfactual that 
would take into account the fact that both 
sides were subsidizing. As Neven and 
Sykes point out, this is another weakness 
of the Appellate Body’s analysis in these 
aircraft disputes.123

Fourth, in terms of the economics, this 
was one of the most complex disputes in 
WTO history. Determining the effects of 
40 years of alleged subsidization in a 
market that is a duopoly, and with very 
limited guidance from the SCM, 
Agreement is a complex matter. Expert 
reports on both sides, with complex cal-
culations and different models, were ex-
amined by panelists and Appellate Body 
Members with very limited understanding 
of the issues. This led to a series of 
Article 11 DSU claims on both sides, a 
number of them being successful. This, in 
combination with the difficulties in ad-
dressing complex legal issues, led to the 
Appellate Body reversing various findings 
without being in a position to complete 
the legal analysis and reach findings on 
the claims at issue. In this way, these dis-
putes painfully exposed the weaknesses of 
the WTO dispute settlement system: pan-
elists are not trained to deal with complex 

121 Appellate Body Report, EC and certain member States – Large Civil Aircraft (Article 21.5 - US), para. 5.453.

122 Also see Crivelli and Rubini, “Flying High in a Plane: Appellate Body Report, EC and certain member States, 
Measures Affecting Trade in Large Civil Aircraft”, World Trade Review (2020), 19:2, pp. 316-340, p. 333.

123 Neven and Sykes, “United States – Measures Affecting Trade in Large Civil Aircraft (Second Complaint)”, World 
Trade Review, (2014), 13:2, pp. 281-298, pp. 295-296. 



The WTO Aircraft Disputes – Still Looking For The Flight Path After All These Years   159

economic matters, but feel inhibited from 
appointing outside experts on economic 
matters. Simultaneously, the Appellate 
Body is (too) eager to put its mark on 
novel legal issues and prefers to modify 
interpretations of the panel whenever it 
has an opportunity to do so. Furthermore, 
the Appellate Body engages with the facts 
under the guise of Article 11 of the DSU, 
but has no remand authority and is thus 
unable to make affirmative findings, leav-
ing parties without a resolution of their 
claims. 

Finally, it is recalled that one of the 
main objectives of the dispute settlement 
system is the “prompt” settlement of 
disputes. In fact, as stated in Article 3.3 
of the DSU, the prompt settlement of 
disputes “is essential to the effective 
functioning of the WTO and the 
maintenance of a proper balance between 
the rights and obligations of Members”. 
Moreover, it is telling that the SCM 
Agreement itself imposes specific rules 
for the prompt settlement of subsidies 
related disputes precisely to avoid the 
situation that a resolution effectively 
comes too late to prevent the harm being 
done. The very short time frames 
provided for in SCM Articles 4.4 – 4.9 

with respect to prohibited subsidies cases 
and the similarly short and subsidies- 
specific timeframes provided for in SCM 
Articles 7.4 – 7.9 with respect to 
actionable subsidies all point in the 
direction of the need to promptly resolve 
subsidies-related disputes. None of these 
general or subsidies-specific rules were 
respected in these disputes. A “resolution” 
of a dispute that comes more than fifteen 
years after it started is not a “prompt” 
settlement under any dictionary definition 
of the term.124

Ⅴ. CONCLUSION

The aircraft disputes have occupied the 
dispute settlement agenda for the last al-
most twenty years and continue to domi-
nate the political trade agenda of the EU 
and the United States. These disputes and 
the various, lengthy reports addressing the 
many claims and arguments have con-
tributed to the development of the dis-
ciplines of the SCM Agreement but have 
also confused many in terms of what the 
rules are and how they are meant to be 
applied in specific situations. This paper 
identified a number of the interpretative 

124 For a critical view of the slow nature of the proceedings and the fact that even after this long and slow process 
the Appellate Body still did not reach definitive conclusions on certain issue such as whether the DOD R&D 
contracts had been shown to provide actionable subsidies, see Hillman and Reynolds, “Article 21.5 DSU 
Appellate Body Report, United States – Measures Affecting trade in Large Civil Aircraft (Second Complaint): 
Spillovers from Defense R&D Add to the Tug-of-War between Panels and the WTO Appellate Body”, EUI 
Working Papers, RSCAS 2020/89, pp. 4-5. 
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“contributions” the Appellate Body made 
to the interpretation of the SCM 
Agreement’s subsidies disciplines. 
However, as explained in the paper, too 
often the Appellate Body failed to ac-
tually provide the kind of clarification 
that would genuinely provide security and 
predictability to the trading system. In 
fact, former Appellate Body member 
Jennifer Hillman herself concluded that 
this case “represents a failure of the WTO 
dispute settlement system to clarify ambi-
guities in the ASCM itself, to provide the 
security and predictability called for in 
the DSU or to provide a prompt settle-
ment of claims under the WTO 
Agreements.”125 She was focused on the 
US – Large Civil Aircraft (Second 
Complaint) dispute, but, as explained be-
fore, the same can be said about the EC 

– Large Civil Aircraft dispute. 
In addition, the time it took for the 

disputes to work their way through the 
system is problematic for a number of 
reasons. It meant that the conclusions 
came too late to have a meaningful 
impact on the issues at hand. By taking as 
much time as it did to address the issues 
in these disputes, the Appellate Body also 
imposed a very heavy burden on itself 
and thus on the system. Finally, it seems 
that the disputes did not really resolve 
anything. No winners, no losers, just a lot 
of time, energy and resources of the 
system spent on a dispute that was 
probably too big to handle for the WTO. 
The time may have come for a new 
plurilateral Agreement on Trade in Civil 
Aircraft to replace the 1979 Agreement, 
rather than to rely on litigation.

125 Hillman and Reynolds, “Article 21.5 DSU Appellate Body Report, United States – Measures Affecting trade in 
Large Civil Aircraft (Second Complaint): Spillovers from Defense R&D Add to the Tug-of-War between Panels 
and the WTO Appellate Body”, EUI Working Papers, RSCAS 2020/89, p. 11.


