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Abstract

Legal Impediments to the 
Exercise of WTO Jurisdiction 
in light of Mexico-Soft 
Drinks (DS308) and 
Peru-Agricultural 
Products (DS457) 

Overlap or conflict of jurisdictions in dispute settlement may be defined as situations where the same 

dispute or related aspects of the same dispute could be brought to two distinct institutions or two 

different dispute settlement systems for a solution. As the number of different international regimes 

and tribunals has multiplied over the past years, overlaps of jurisdictions have become commonplace 

in the international arena. This phenomenon is part of the fragmentation of international law, which is a 

result of the rise of specialized regimes that have different interests and biases. 

Since the World Trade Organization (WTO) recognizes the right of Members to enter into Regional 

Trade Agreements (RTAs), an inherent tension exists between Members’ rights under their RTAs and 

their rights under the WTO’s Dispute Settlement Understanding (DSU). However, there are a limited 

number of cases in which clear judgments have been made on the conflicting jurisdiction between the 

WTO and RTAs. Until now, WTO adjudicators have been reluctant to unequivocally state “whether there 

may be other circumstances in which legal impediments could exist that would preclude a panel from 

ruling on the merits before it”. This paper considers what potential legal impediments to the exercise 

of WTO jurisdiction exist if a party raises the question of a WTO panel’s jurisdiction as a preliminary 

issue, with a specific focus on two WTO dispute settlement cases – Mexico-Soft Drinks (DS308) and 

Peru-Agricultural Products (DS457).
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I. Introduction

The world trading system has seen 
a proliferation of Regional Trade 
Agreements (RTAs) since the early 1990s.1) 
Yet the fact that most RTAs are equipped 
with their own dispute settlement 
mechanism has added to claims of 
fragmentation within international 
trade law. Notwithstanding the reality 
of the international trade arena, the 
legal relationship between the World 
Trade Organization (WTO) and RTAs 
remains unclear in many aspects. In 
the absence of clear rules of exclusivity 
between one dispute sett lement 
mechanism and the other, parties to 
an RTA are able to choose between 
regional and WTO dispute settlement 
routes when a particular issue is subject 
to adjudication under either the WTO 

or the RTA. Given that compliance with 
a WTO obligation may only be judged 
definitively through the WTO Dispute 
Settlement Understanding (DSU), and 
an RTA-only obligation must necessarily 
go through the agreement’s dispute 
settlement provisions, there is a risk of 
overlap between these two approaches. 
For instance, dispute settlements on the 
same issues under the WTO or the RTA 
may produce two different outcomes 
which may be both politically and legally 
problematic.2) In practice, RTA parties 
that are also Members of the WTO often 
have different views regarding the most 
appropriate forum for dispute resolution. 
Claims in relation to jurisdiction and 
admissibility are often debated, and the 
WTO panels as well as the Appellate Body 
(AB) are facing substantial challenges 
arising from such preliminary matters. 
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This is especially the case with the 
emergence of the RTA dispute settlement 
mechanism, which has become more 
sophisticated and deals with specific 
chapters beyond the WTO Agreements 
such as digital economy and labor.

Against this backdrop, recent WTO 
jurisprudence is indicative of the limits 
of WTO Members’ rights to invoke 
provisions of an RTA as a ‘jurisdictional 
defence’ where the dispute implicates 
trade measures under both the WTO and 
RTA rules. In particular, the Mexico – Soft 
Drinks (DS308)3) and Peru – Agricultural 
Products cases (DS457)4) shed light on the 
jurisdictional matters from the perspective 
of the WTO dispute settlement. In each 
case, the panels and the Appellate Body 
appear to have provided useful, albeit 
incomplete, guidance for considering 
the jurisdictional issues between the 
WTO and RTAs. The objective of this 
paper is therefore to clarify the problems 
described above by investigating the status 
and function of RTAs in WTO dispute 

settlement using these two precedents as 
main references. To this end, this paper 
focuses on one facet of the broader 
issues surrounding the fragmentation of 
international law: the jurisdiction of WTO 
panels and their exercise of it, leaving 
aside the substantive issues arising from 
the WTO-RTA debates5) 

II.    Overlaps of Jurisdiction 
between the WTO and RTAs

Overlap or conflict of jurisdictions in 
dispute settlement may be defined as 
situations where the same dispute or 
related aspects of the same dispute could 
be brought to two distinct institutions or 
two different dispute settlement systems 
for a solution.6) As the number of different 
international regimes and tribunals has 
multiplied over the past years, overlaps of 
jurisdictions have become commonplace 
in the international arena.7) This 
phenomenon is part of the fragmentation 

3)    Appellate Body Report, Mexico - Tax Measures on Soft Drinks and Other Beverages, WT/DS308/AB/R, adopted 
24 March 2006, and Panel Report, WT/DS/308/R, circulated 7 October 2005.

4)    Appellate Body Report, Peru - Additional Duty on Imports of Certain Agricultural Products, WT/DS457/AB/R, 
adopted 31 July 2015, and Panel Report, WT/DS457/R, circulated 27 November 2014.

5)    The WTO-RTA debates have revolved mainly around such core questions as preliminary issues in the adjudication 
process, the role of RTAs in the interpretative exercise of the WTO adjudicators, and the possibility of inter se 
modification of the WTO agreement. Michelle Q. Zang, ‘When the Multilateral Meets the Regionals: Regional Trade 
Agreements at WTO Dispute Settlement’, pp. 2-4, World Trade Review (January, 2019)

6)    K. Kwak and G. Marceau (2006), ‘Overlaps and Conflicts of Jurisdiction between the WTO and RTAs’, Regional 
Trade Agreements and the WTO Legal System, pp. 465-524.

7)    Luiz Eduardo Salles (2014), ‘Forum Shopping in International Adjudication: The Role of Preliminary Objections’, pp. 
20-21.
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of international law, which is a result of 
the rise of specialized regimes that have 
different interests and biases. 

1.    The Exclusive Jurisdiction of the 
WTO dispute settlement system

Insofar as overlaps and conflicts of 
jurisdiction are concerned, Article 23 of 
the DSU mandates exclusive jurisdiction 
in favour of the DSU for WTO violations.8) 
By simply alleging that a measure affects 
or impairs its trade benefits, a WTO 
Member is entitled to trigger the de facto 
automatic, rapid, and powerful WTO 
dispute settlement mechanism, excluding 
the engagement of any other mechanism 
to examine violations of WTO law. Thus, 
the WTO dispute settlement body can 
often acquire jurisdiction over disputes 
with potential trade effects even if such 
disputes may also be handled in fora 
other than that of the WTO.

All WTO Members are subject to its 
dispute settlement system, as they have all 
signed and ratified the WTO agreement 
as a single undertaking9), of which the 
DSU is a part. The DSU subjects all 

WTO Members to the dispute settlement 
system for all dispute arising under the 
WTO agreement. Therefore, unlike 
other systems of international dispute 
resolution, there is no need for the parties 
to a dispute to accept the jurisdiction 
of the WTO dispute settlement system, 
for instance, in a separate declaration 
or agreement. This consent to accept 
the jurisdiction of the WTO dispute 
settlement system is already contained 
in a Member’s accession to the WTO. As 
a result, every Member enjoys assured 
access to the dispute settlement system 
and no responding Member may escape 
that jurisdiction.   

2.    The Influence of RTAs on the WTO’s 
Exercise of Jurisdiction 

As discussed above, the scope of a WTO 
panel’s potential jurisdiction over RTA 
issues may be considered far-reaching. 
However, it is not clear as to whether a 
WTO panel’s jurisdiction may be restricted 
or a panel can decline to exercise its 
jurisdiction because an RTA is a more 
convenient forum, has more specific 

8)    Article 23 of the DSU provides that: “When Members seek the redress of a violation of obligations or other 
nullification or impairment of benefits under the covered agreements … they shall have recourse to, and abide by, 
the rules and procedures of this Understanding.”

9)    Single undertaking is a provision that requires countries to accept all the agreements reached during a round of 
multilateral trade negotiations as a single package, as opposed to on a case-by-case basis. In the context of 
the WTO system, single undertaking means that the WTO agreement had to be signed in its totality (except for 
agreement signed in its Annex 4 known as plurilateral agreements). Signatories were not allowed to sign only 
individual parts of the entire package. 
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rules, is already considering a case on the 
same claim, or has already adjudicated 
the matter. In this regard, when a WTO 
complaint arising in relation to an FTA is 
referred to the WTO dispute settlement 
system, the respondent sometimes 
raises the preliminary objection that the 
panel’s jurisdiction should be rejected. 
In the context of the WTO dispute 
settlement, this sort of argument appears 
to be raised substantially as an issue 
of admissibility, but both the panels 
and the Appellate Body tend to use the 
concept of admissibility and jurisdiction 
interchangeably.10) This paper therefore 
examines the issue of jurisdiction without 
clearly distinguishing the two legal terms 
- jurisdiction and admissibility.

Past WTO dispute settlement cases 
against jurisdiction can be broadly 
divided into two types: (i) arguments 
against the panel’s jurisdiction based 
on a forum selection clause (so-called 

a ‘fork-in-the-road’ clause) in the RTA; 
and (ii) arguments that seek to exclude 
the availability of WTO dispute settlement 
procedures between parties to the RTA, 
for example, by deeming the FTA to be 
mutually agreed solutions (MAS)11) in DSU 
Article 3.7.12) We will consider each of 
these cases in order as below.

III.    Legal Impediments to the 
Exercise of the WTO’s 
Jurisdiction 

1.    Mexico - Soft Drinks (DS308): “Forum 
selection clause in RTAs”

A. Background
This dispute concerns certain tax 

measures imposed by Mexico on soft 
drinks and other beverages that use any 
sweetener other than cane sugar. The 
tax measures concerned include: (i) a 

10)    In essence, jurisdiction concerns whether a tribunal has the power to adjudicate the claim in question at all, 
whereas admissibility assumes that power and goes to whether the tribunal will choose to exercise it. As Butcher 
J put it in PAO Tatneft v Ukraine (2018): "Issues of jurisdiction go to the existence or otherwise of a tribunal's 
power to judge the merits of a dispute; issues of admissibility go to whether the tribunal will exercise that power 
in relation to the claims submitted to it." Even pithier is the explanation offered by the Singapore Court of Appeal 
in BBA v BAZ (2020): "Jurisdiction is commonly defined to refer to 'the power of the tribunal to hear a case', 
whereas admissibility refers to 'whether it is appropriate for the tribunal to hear it'."

11)    The term ‘mutually agreed solutions’ (MAS) covers any solution which has been reached by agreement between 
the parties rather than by decision of the DSB., See Stoll, Peter-Tobias (2006), ‘Article 3 DSU’, Max Planck 
Commentaries on World Trade Law

12)    DSU Article 3.7. : Before bringing a case, a Member shall exercise its judgement as to whether action under 
these procedures would be fruitful. The aim of the dispute settlement mechanism is to secure a positive 
solution to a dispute. A solution mutually acceptable to the parties to a dispute and consistent with the covered 
agreements is clearly to be preferred. In the absence of a mutually agreed solution, the first objective of the 
dispute settlement mechanism is usually to secure the withdrawal of the measures concerned if these are found 
to be inconsistent with the provisions of any of the covered agreements
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20 percent tax on soft drinks and other 
beverages that use any sweetener other 
than cane sugar (“beverage tax”), which 
is not applied to beverages that use 
cane sugar; and (ii) a 20 percent tax on 
the commissioning, mediation, agency, 
representation, brokerage, consignment 
and distribution of soft drinks and other 
beverages that use any sweetener other 
than cane sugar (“distribution tax”). The 
United States considers that these taxes 
are inconsistent with Article III of GATT 
1994, in particular, Article III:2, first 
and second sentences, and Article III:4 
thereof. On 10 June 2004, the United 
Stated requested the establishment of a 
panel. At its meeting on 22 June 2004, 
the DSB deferred the establishment of a 
panel.

In this case, the United States raised 
a dispute about GATT compatibility 
regarding access to the sugar market in 
Mexico. As the respondent, Mexico raised 
as a preliminary issue the defence that 
the United States’ claims were inextricably 

linked to a broader dispute, and that only 
a NAFTA panel could resolve the dispute 
as a whole.13) Rather than questioning 
the existence and scope of the panel’s 
jurisdiction, Mexico’s objection actually 
focused on the exercise of the jurisdiction 
itself. Mexico claimed that although the 
panel had the authority to rule on the 
merits of the claims in this dispute, it also 
had the “implied power” to abstain from 
ruling on them and should have exercised 
this power in the circumstances of this 
dispute.14) 

B. Panel / Appellate Body Findings
The Appellate Body upheld the panel’s 

decision to dismiss Mexico’s defence. 
The Appellate Body, without explicitly 
referring to the term “admissibility”, made 
several observations in relation to the 
exercise of panel’s jurisdiction. According 
to the Appellate Body report, WTO panels 
have certain powers that are inherent in 
their adjudicative function – so called the 
“inherent adjudicative powers”.15) The 

Mexico - Soft Drinks

자료: WTO

13)    Appellate Body Report, Mexico - Soft Drinks, supra note 3, para. 54.

14)    Ibid., para. 44.

15)    Ibid., para. 54.
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Appellate Body highlighted the following 
specific issues related to the panel’s 
jurisdiction. First of all, it confirmed, on 
the basis of a widely accepted rule among 
international tribunals, that panels have 
the right to determine whether they have 
jurisdiction in a given case, as well as to 
determine the scope of their jurisdiction. 
16) In addition, the Appellate Body referred 
to its previous rulings17) and confirmed 
that the panel is endowed with “a 
margin of discretion to deal, e.g. judicial 
economy, always in accordance with due 
process, with specific situations that may 
arise in a particular case and that are not 
explicitly regulated”.18) Furthermore, the 
Appellate Body nevertheless cautioned 
that, from the existence of this inherent 
adjudicative power, a WTO panel “would 
seem … not to be in a position to choose 
freely whether or not to exercise its 
jurisdiction.” A decision by a panel to 
decline validly established jurisdiction 
would seem to “diminish” the rights of 
a complaining Member to seek redress 
of a violation of obligations within the 
meaning of Article 23 of the DSU, and 

the right to bring a dispute pursuant to 
Articles 3.3 of the DSU.19) Notably, the 
Appellate Body acknowledged that there 
may be other circumstances in which 
legal impediments could exist that would 
preclude a panel from exercising its 
jurisdiction.20) Although this appears to 
provide a slight possibility for declining 
a panel’s jurisdiction, the Appellate Body 
did not consider it necessary to provide 
further explanation of the term “legal 
impediments” in light of the scope of 
Mexico’s appeal. 

C. Assessment
As Mexico did not present any robust 

argument with respect to the so-called 
forum selection clause of Article 2005.6 
of the NAFTA21), its preliminary objection 
did not shake the foundations of the 
panel’s jurisdiction. However, it is notable 
in this case that the Appellate Body tacitly 
indicated the impact that forum selection 
clauses in RTAs could have on WTO 
dispute settlement proceedings. In other 
words, while the forum selection clause 
of an RTA cannot take away or affect 

16)       Ibid., para. 45.

17)    Appellate Body Report, EC - Hormones, footnote 138 to para. 152. See also Appellate Body Report, US - FSC 
(Article 21.5 - EC), paras. 247-248.

18)    Ibid., para. 45.

19)    Appellate Body Report, Mexico - Soft Drinks, supra note 3, para. 53.

20)    Ibid., para. 54. 

21)    Article 2005.6 of the NAFTA provides: “Once dispute settlement procedures have been initiated under Article 
2007 or dispute settlement proceedings have been initiated under the GATT, the forum selected shall be to the 
exclusion of the other, unless a Party makes a request pursuant to paragraph 3 or 4.”



Legal Impediments to the Exercise of WTO Jurisdiction in light of Mexico-Soft Drinks (DS308) and Peru-Agricultural Products (DS457) 6362 통상법무정책 2022년 제2호 (통권 제4호)

법
무

the existence of a panel’s jurisdiction 
over disputes under the WTO rules, such 
a clause might well affect exercise of 
the panel’s jurisdiction.22) As is shown 
in this case, there remains the chance 
that “legal impediments” might arise 
and preclude a panel from ruling on the 
merits of the claims. However, since the 
Appellate Body did not present its view 
on what could specifically constitute a 
“legal impediment”, this point has been 
left vague and remains unanswered. It 
can be understood that the WTO DSB’s 
position is unwilling to recognize the 

validity of the forum selection clause. 
In addition, there is a good possibility 
that the WTO will accept a case that 
has already undergone an FTA dispute 
resolution procedure again because the 
referred cases are not the same. In this 
case, however, some would argue that 
the WTO's respect for jurisdiction in the 
FTA dispute settlement mechanism may 
undermine the WTO dispute settlement 
system, which was designed to strengthen 
the multilateral trading system, due to the 
loss of its exclusive jurisdiction stipulated 
in Article 23 of the DSU.

Summary and key Findings

Mexico - Soft Drinks (DS308)

Measure 

at issue
·Mexican 20% taxes on soft drinks using sweeteners other than can sugar 

Mexico’s 

Strategy

·claims are linked to a broad dispute → NAFTA, appropriate forum

·Panel, “implied power” to abstain from ruling on them 

→ should have exercised this power in the circumstances of this dispute 

(focused not on existence, but on “exercise”) 

Panel /

Appellate 

Body

·Panel has the right to determine whether to have jurisdiction

·Panel endowed with “a margin of discretion”, e.g. judicial economy

· Panel had no discretion to decline to exercise its jurisdiction in a case that 

had been properly brought before it

· Appellate Body hinted exercise of panel’s jurisdiction could be excluded if 

there is a “legal impediment”

· However, expressed no view on whether a legal impediment to the exercise 

of a panel’s jurisdiction would exist ...

22)    Zang (2019), supra note 5, p. 10.



Legal Impediments to the Exercise of WTO Jurisdiction in light of Mexico-Soft Drinks (DS308) and Peru-Agricultural Products (DS457) 6564 통상법무정책 2022년 제2호 (통권 제4호)

법
무

2.    Peru - Agricultural Products (DS457): 
“Mutually Agreed Solution”

A. Background

Shedding light on this conundrum is 
the recent case of Peru – Agricultural 
Products, which offers the possibility 
of another instance in which legal 
impediments might prevent the exercise 
of a WTO panel’s jurisdiction by means of 
a “mutually agreed solution” (MAS). 

In the Peru – Agricultural Products 
case, Peru argued that the respondent 
Guatemala had waived its right to 
challenge Peru’s Price Range System 
(PRS) in the WTO dispute settlement 
proceedings. Guatemala claimed that 
the PRS resulted in the imposition of 
additional duties on imports of certain 
agricultural products such as rice, sugar, 
maize, milk and certain dairy products.23)

On 12 April 2013, Guatemala requested 
consultations with Peru with respect to 
the imposition by Peru of an “additional 
duty” on imports of certain agricultural 

products. Guatemala claimed that the 
measure at issue is inconsistent with: 
(i) Article 4.2 and footnote 1 of the 
Agreement on Agriculture; (ii) Articles 
II:1(a), II:1(b), X:1, X:3(a), XI and XI:1 
of the GATT 1994; and (iii) Articles 1, 2, 
3, 5, 6 and 7 of the Customs Valuation 
Agreement. On 13 June 2013, Guatemala 
requested the establishment of a panel.  
At its meeting on 25 June 2013, the DSB 
deferred the establishment of a panel.

The two parties had signed an FTA, 
which allegedly allowed Peru to maintain 
its WTO-inconsistent PRS. However, at 
the time of the dispute, the FTA between 
the two countries was not yet in force 
as Peru had neglected its ratification 
process. The respondent Peru emphasized 
the presence of the FTA and sought to 
have the panel’s exercise of jurisdiction 
rejected. Peru raised as a preliminary 
issue the defence that Guatemala had 
recognized Peru’s maintenance of the PRS 
system through the conclusion of the FTA 
which prevailed over WTO agreements. 
As such, Peru claimed that Guatemala 

23)    Appellate Body Report, Peru - Agricultural Products, supra note 4, para. 5.1.

Peru - Agricultural Products

자료: WTO
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must have waived its right to initiate WTO 
dispute settlement proceedings, which 
resulted in Guatemala’s bringing contrary 
to its good faith obligations under Article 
3.724) and 3.1025) of the DSU. For this 
reason, Peru argued in defence that the 
panel should refrain from exercise of its 
jurisdiction.26)

B. Panel / Appellate Body Findings

The panel rejected Peru’s defence in 
a way that avoided venturing into the 
jurisdiction issue on the grounds that the 
FTA between Peru and Guatemala was 
not in force yet in the first place.27) The 
panel offered a limited analysis of the 
legal relationship between WTO and FTA 
dispute settlements because “the panel 
cannot attribute to the FTA a legal value 
that it does not currently possess” in light 
of the FTA’s unratified nature28); and it 

also opined that to make a determination 
as to what is the object and purpose of 
the FTA would be to go beyond the terms 
of reference entrusted to this panel by 
the DSB.29) However, the Appellate Body 
adopted a different approach to the panel 
and considered the contents of the FTA 
provisions, disregarding the fact that the 
FTA was not in force, and treated the issue 
in a manner that squarely attacked Peru’s 
defence. This case essentially raised 
two points: firstly, whether the relevant 
provisions of the Peru-Guatemala FTA 
constitute a “mutually agreed solution” in 
the context of Article 3.7 of the DSU, and 
secondly, if so, whether a MAS would lead 
to the “relinquishment of a Member’s 
DSU right” to initiate dispute settlement 
proceedings.

First, the Appellate Body, relying on the 
EC – Banana Ⅲ (Article 21.5 – Ecuador 
Ⅱ / Article 21.5 – US)30), determined that 

24)    Article 3.7 of the DSU stipulates: “Before bringing a case, a Member shall exercise its judgement as to whether 
action under these procedures would be fruitful. The aim of the dispute settlement mechanism is to secure 
a positive solution to a dispute. A solution mutually acceptable to the parties to a dispute and consistent with 
the covered agreement is clearly to be preferred. …” In this regard, the Appellate Body confirmed that the first 
sentence of this Article reflects a good faith principle. See Appellate Body Report, Mexico - Corn Syrup (Article 
21.5 - US), WT/DS132/AB/RW, para. 73

25)    Article 3.10 of the DSU stipulates: “It is understood that requests for conciliation and the use of the dispute 
settlement procedures should not be intended or considered as contentious acts and that, if a dispute arises, all 
Members will engage in these procedures in good faith in an effort to resolve the dispute.…”

26)    Appellate Body Report, Peru - Agricultural Products, supra note 4, para. 5.2.1.

27)    Panel Report, Peru - Agricultural Products, supra note 4, para. 7.88.

28)    Ibid.

29)    Ibid., para. 7.92

30)    The Appellate Body was of the view that the mere agreement to a “solution” does not necessarily imply that 
parties waive their right to have recourse to the dispute settlement system and thus require “a clear indication in 
the agreement between the parties of a relinquishment of the right to have recourse to Article 21,5.”, Appellate 
Body Report, EC - Banana Ⅲ (Article 21.5 - Ecuador Ⅱ), para. 212.
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“the relinquishment of rights granted by 
the DSU cannot be lightly assumed,”31)

and held that “while we do not exclude 
the possibility of articulating the 
relinquishment of the right to initiate 
WTO dispute settlement proceedings in 
a form other than a waiver embodied in 
a mutually agreed solution, … any such 
relinquishment must be made clearly.”32) 
The Appellate Body also found that the 
question on whether there is a waiver of 
the rights granted by the DSU33) should 
be ascertained on the basis of actions 
taken in relation to, or within the context 
of, the rules and procedures of the DSU. 
In addition, the Appellate Body pointed 
out that “while Article 3.7 of the DSU 
acknowledges that parties may enter into 
a mutually agreed solution, we do not 
consider that Members may relinquish 
their rights and obligations under the 
DSU beyond the settlement of specific 
disputes.”34) Furthermore, it is emphasized 
several times that an MAS must be 

consistent with the covered agreement, as 
is explicitly stated in Article 3.5 and 3.7 of 
the DSU.35) 

To sum up, the Appellate Body 
appeared to find that a waiver of rights 
under the DSU can be possibly subject 
to the one: (i) being clear; (ii) being 
performed within the framework of the 
DSU; (iii) not having a scope exceeding 
the settlement of specific disputes; and 
(iv) if the waiver is made in the form of an 
MAS, the agreement should be consistent 
with the WTO covered agreement.36)

Based on the above discussion, the 
Appellate Body determined that the 
substance of the relevant provisions of 
the Peru – Guatemala FTA, maintaining 
the PRS in paragraph 9 of Annex 2.3, 
was inconsistent with the WTO covered 
agreement.37) Therefore, the FTA was 
not considered to be a “mutually agreed 
solution” under the DSU. In addition, it 
concluded that irrespective of its status 
as not being ratified by both parties, the 

31)    Appellate Body Report, Peru - Agricultural Products, supra note 4, para. 5.25.

32)    Ibid.

33)    Ibid.

34)    Ibid., fn. 106.

35)    Ibid., paras. 5.25-5.26, fn. 102

36)    Hirami Kenta, ‘FTAs in WTO Dispute Settlement’, Public Policy Review, Vol. 16, No. 5 (August 2020), pp.10-12. 

37)    The Appellate Body found that the PRS was inconsistent with Article 4.2 of the Agreement on Agriculture and 
Article 2:1(b) of the GATT. The Appellate Body upheld the Panel's finding that the additional duties resulting from 
the PRS constituted variable import levies, or at least a border measure similar to variable import levies, within the 
meaning of footnote 1 of the AA, and that, by maintaining such a measure, Peru had acted inconsistently with 
Art. 4.2. In addition, the Appellate Body upheld the Panel's finding that the additional duties resulting from the 
PRS constituted other duties or charges imposed on or in connection with the importation, within the meaning 
of the second sentence of Art. II:1(b), and that, by applying such a measure without having recorded it in its 
schedule of concessions, Peru had acted inconsistently with the second sentence of Art. II:1(b).
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FTA cannot be deemed to represent a 
clear waiver of rights under the DSU by 
Guatemala on the grounds that there 
appeared to be ambiguity as to whether 
the FTA allowed Peru to maintain the 
PRS.38) Furthermore, the Appellate Body 
held that even from the perspective of 
the FTA, parties to the FTA have the right 
to bring claims under the WTO covered 
agreements to the WTO dispute settlement 
system in accordance with the forum 
selection clause in Article 15.3. For these 
reasons, Peru’s defence was dismissed.

C. Assessment

The Appellate Body’s reasoning offers 
a valuable guidance for under what 

circumstances the exercise of a WTO 
panel’s jurisdiction might be restricted. 
In the present case, while affirming the 
option of enclosing a waiver in an MAS, 
the Appellate Body did not exclude the 
possibility of its relinquishment in other 
forms. Although the Appellate Body set 
some strict conditions for the waiver as 
discussed above, it did not impose any 
particular restrictions on the means of 
the waiver. If so, it may be construed that 
as long as provisions in RTAs are designed 
carefully, parties to RTAs theoretically 
can exclude the availability of the WTO 
dispute settlement system between 
themselves, meaning they can exclude a 
WTO panel’s exercise of jurisdiction.39) 

The Peru – Agricultural Products 

Summary and key Findings

Peru - Agricultural Products (DS457)

Measure 

at issue

·Peru’s PRS, possibly resulted in additional duty 

※ Peru and Guatemala FTA with PRS concluded in 2011, not yet in force.

Mexico’s 

Strategy

·Guatemala, by concluding FTA, waived its right to initiate WTO DSM, 

  thus acted against “good faith” under Art. 3.7 and 3.10 of DSU

·So, panel should refrain from exercising its jurisdiction 

Panel /

Appellate 

Body

·Panel rejected Peru’s claims without venturing deep into the issue 

   due to FTA’s unratified nature 

·However, Appellate Body went further considering the FTA provisions:

  - FTA provisions are considered “MAS” in Art. 3.7 of DSU? 

  - If so, “MAS” would lead to “relinquishment of a Member’s right” to 

     initiate WTO dispute settlement proceedings 

38)    Both Guatemala and Peru have differing views on the interpretation of paragraph 9 of Annex 2.3.

39)    In this regard, Pauwelyn (2016) argues that the forum selection clauses in Article 29.3 of the CETA and Article 
28.4 of the CPTPP are candidates for FTA provisions that could satisfy the requirements for waiving rights under 
the DSU. Pauwelyn, Joost (2016), ‘Interplay between the WTO Treaty and Other International Legal Instruments 
and Tribunals: Evolution After 20 Years of WTO Jurisprudence’, pp. 19-20, fn. 68.
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case contributed to understanding the 
status and function of an RTA in the 
WTO dispute settlement mechanism 
by examining the possibility of waiving 
rights under the DSU. Considering that 
an MAS may be a legal impediment that 
restricts a WTO panel’s jurisdiction, the 
vagueness of relevant RTA provisions will 
be beneficial to a complaining party, 
and possibly lead a dispute to the WTO 
dispute settlement proceedings. In order 
for parties to maximize the likelihood 
of using an RTA's dispute settlement 
procedures as a substitute for the WTO 
mechanism, they must indicate in no 
uncertain terms and in such a way 
that leaves no leeway for any other 
interpretation that the rights under the 
DSU have been waived. In this respect, 
this case is expected to influence each 
country’s litigation strategy in WTO 
dispute settlement as well as to affect the 
ongoing or future negotiations of RTAs.   

IV.    Conclusion 

Since the WTO, through e.g., Article 24 
of the GATT 1994, recognizes the right of 
Members to enter into RTAs, an inherent 

tension exists between Members’ rights 
under their RTAs and their rights under 
the WTO’s DSU.40) As we have seen thus 
far, however, there are a limited number 
of cases in which clear judgments have 
been made on the conflicting jurisdiction 
between the WTO and RTAs. Until now, 
WTO adjudicators have been reluctant 
to unequivocally state “whether there 
may be other circumstances in which 
legal impediments could exist that would 
preclude a panel from ruling on the merits 
before it”. For its part, the Appellate Body 
has been somewhat hesitant to delve into 
the heart of this matter. This may be due 
to the considerable deference to GATT-
legitimate RTAs, or judicial self-constraint 
derived from Article 3.2 of the DSU which 
clearly hints that formulating new rules 
by filling gaps in an existing agreement is 
not possible.41) 

As RTAs continue to deal with 
sophisticated rules and contain provisions 
that reach beyond WTO obligations (so-
called “WTO-plus”), the WTO will now 
have to provide active rulings that reflect 
reality in a more precise manner. The 
WTO DSB’s passive and vague attitude 
toward the possibility of the non-exercise 
of jurisdiction precludes the trust of 

40)    Hillman, Jennifer (2009), ‘Conflict between Dispute Settlement Mechanism in Regional Trade Agreements and 
the WTO - What should WTO Do’, Cornell International Law Journal: Vol. 42: Iss. 2, Article 1.

41)    Article 3.2 of the DSU stipulates: “Recommendations and rulings of the DSB cannot add to or diminish the rights 
and obligations provided in the covered agreements.” 
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Members involved in a dispute. Until 
there is a substantial accumulation of 
precedents, in the context of enhancing 
consistency between regimes, it is also 
important that the WTO Committee 
on Regional Trade Agreements (CRTA) 
achieve substantive progress in resolving 
the major systemic and transparency 
issues concerning WTO rules on RTAs. 

At the same time trade negotiators 
should always bear in mind that, although 
the WTO Doha Round negotiations has 
been stuck in a deadlock over the past 
20 years, efforts must also be made to 
establish a legal relationship between 
the WTO and RTAs dispute settlement 
mechanism in a multilateral manner.42)

In reality, in recent regional or bilateral 
agreements, the issue of jurisdiction 
between RTAs and the WTO has been 

treated in greater detail compared to 
previous years through the inclusion of 
provisions such as “forum selection” or 
“choice of forum”.43) Through such means, 
negotiators aim to avoid the rasing of 
both WTO and RTA dispute resolution 
procedures on substantially the same 
issue. This trend is set to expand and 
take on more advanced forms in future 
trade agreements. Indeed, it is expected 
that trade negotiators will continue 
to elaborate upon dispute resolution 
procedures in further detail with respect 
to forum selection clauses under RTAs to 
prevent inefficiencies such as duplicative 
litigation while maintaining consistency 
with the WTO covered agreements.

42)    “… the best solution would be for WTO Members to use the Doha negotiating mandate regarding RTAs to resolve 
the legal relationship between these arguments and the WTO, and to establish clear rules for addressing conflicts 
and overlaps between the dispute settlement mechanisms of the two.”, Hillman (2009), supra note 36, p. 205.

43)    The Comprehensive Economic and Trade Agreement (CETA) is a free-trade agreement between Canada and the 
European Union and its member states with a more sophisticated choice of forum clause as below. 

CETA Art. 29.3 (Choice of forum) ... if an obligation is equivalent in substance under this Agreement and under 
the WTO  agreement, or under any other agreement, a party may not seek redress for the breach of such an 
obligation in the two fora. In such case, once a dispute settlement proceeding has been initiated under one 
agreement, the party shall not bring a claim seeking redress for the breach of the substantially equivalent 
obligation under the other agreement, ....
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<Treaties>

Marrakesh Agreement Establishing 
the World Trade Organization, opened 
for signature 15 April 1994, 1867 UNTS 
3 (entered into force 1 January 1995) 
(‘Marrakesh Agreement’)

Marrakesh Agreement Establishing the 
World Trade Organization, opened for 
signature 15 April 1994, 1867 UNTS 3 
(entered into force 1 January 1995), annex 
1A (‘Agreement on Agriculture’)

Marrakesh Agreement Establishing the 
World Trade Organization, opened for 
signature 15 April 1994, 1867 UNTS 3 
(entered into force 1 January 1995), annex 
1A (‘General Agreement on Tariffs and 
Trade 1994’) (‘GATT 1994’)

Marrakesh Agreement Establishing the 
World Trade Organization, opened for 
signature 15 April 1994, 1867 UNTS 3 
(entered into force 1 January 1995), annex 
2 (‘Understanding on Rules and Procedure 
Governing the Settlement of Disputes’) 
(‘DSU’)

Vienna Convention on the Law of 
Treaties, opened for signature 23 May 
1969, 1159 UNTS 331 (entered into force 
27 January 1980)

<WTO DSB Reports> 

Appellate Body Report, Peru — 
Additional Duty on Imports of Certain 
Agricultural Products, WTO Doc WT/
DS457/AB/R, (20 July 2015)

Appellate Body Reports, European 
Communities — Regime for the 
Importation, Sale and Distribution of 
Bananas — Second Recourse to Article 
21.5 of the DSU by Ecuador, WTO Doc 
WT/DS27/AB/RW2/ECU (26 November 
2008) and European Communities — 
Regime for the Importation, Sale and 
Distribution of Bananas — Recourse to 
Article 21.5 of the DSU by the United 
States, WTO Doc WT/DS27/AB/RW/USA 
(26 November 2008)

Appellate Body Report, Mexico – Tax 
Measures on Soft Drinks and Other 
Beverages, WT/DS308/AB/R adopted 
March 6, 2006

Panel Report, Peru — Additional 
Duty on Imports of Certain Agricultural 
Products, WTO Doc WT/DS457/R (27 
November 2014)

Panel Report, Mexico – Tax Measures 
on Soft Drinks and Other Beverages, WT/
DS308/R as adopted 7 October 2005

Request for Consultations, Mexico – 
Tax Measures on Soft Drinks and Other 
Beverages, WT/DS308/1 G/L/674 18 
March 2004
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